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How About Post-War Plans 
for the Banks 


By MARSHALL CORNS 


The author, whose article ‘‘Are Banks Necessary?’’ in our 
July issue has evoked wide interest and discussion, now goes on 
to discuss post-war banking problems and suggests that serious 
study be given to a complete revamping of our banking struc- 
ture. Mr. Corns is president of Marshall Corns & Company, 
Chicago, management engineers and consultants for banks and 


bankers. 


CONOMIC post-war plans pre- 
sented for public consump- 
tion, almost without exception, 
call for a unified world federation 
wherein economic barriers between 
nations will be eliminated and so 
called protective tariffs adjusted 
to permit free and profitable trade. 
The key to such co-operation, ac- 
cording to the economic experts, 


seems to lie in the workings of an 


International Banking System 
which would not only establish a 
basis for trade through the me- 
dium of an international monetary 
unit, but establish and maintain 
stability of exchange rates be- 
tween the monetary units of the 
nations of the world. 

To this end experts of the 
United States, England and Can- 


ada have set forth their plans for 
international monetary stabiliza- 
tion which today are receiving 
consideration in many quarters of 
the globe. 

Social and political post-war 
plans, devised almost entirely by 
political personalities, have ap- 
proached the matter of world fed- 
eration by means of a supreme 
governing board (comprised of the 
United States, England, Russia 
and China) which would not only 
police the world, but foster for all 
nationalities, in some form or 
other, a democratic form of gov- 
ernment generally exemplified by 
the “Four Freedoms.” 

The economists in formulating 
their ideas are not spending much 
time on the social and political 
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aspects of post-war planning while 
the social and political thinkers do 
not seem to be devoting their 
thoughts to the monetary and 
economic aspects of post-war plan- 
ning. Before a plan can be con- 
sidered that is workable it would 
seem that economic, social, and 
political aims must be co-ordina- 
ted. This, in the knowledge of the 
profound differences politically, 
economically and racially between 
nations seems almost insurmount- 
able. 

Plans, however, can only be 
plans until the war is over and 
world experts can appraise and 
modify their plans in the light of 
conditions which are found in the 
countries of the vanquished and 
victorious alike, at the time of 
peace. 

It is almost universally accepted, 
however, by the thinking man, that 





MARSHALL CORNS 


some form of international co- 
operation will be necessary if 
world peace is to be maintained— 
further if international economic 
co-operation is to be achieved, 
some consideration will have to be 
shown Italy, Germany and Japan. 

There is no quarrel with those 
that are making post-war plans 
for the world, yet—it is high time 
that serious consideration should 
be given to solving our own prob- 
lems and putting our own house in 
order. Every American should well 
recognize the fact that with the 
cessation of hostilities, domestic 
problems, of a magnitude far 
greater than those faced by our 
forefathers at the time of the 
Revolution or after the Civil War, 
will cry for a solution. , 

The very nature of our national 
economy which enabled us to make 
the change from a peace time to 
a war time economy without much 
inconvenience could conceivably, 
unless we are prepared, present 
difficulties almost incapable of 
practical and sound solution. Our 
production capacity, almost com- 
pletely mechanized, made the con- 
version from peace time goods to 
war time weapons with little dis- 
turbance to labor, due principally 
to the fact that the ranks of the 
temporarily unemployed were kept 
thinned by the absorption of mil- 
lions of men into the armed forces. 

The carnage and devastation 
of war, thanks be to God, has 
not so far touched our shores. 
Our cities have not been bombed— 
our industries have not been de- 
stroyed—our factories have not 
been leveled to the ground—our 
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homes have not been razed—our 
wealth, while dissipated, has not 
been wiped out or confiscated. As 
a consequence we probably will 
not have the same post-war prob- 
lems of rebuilding, rehabilitation 
and refinancing as the war torn 
nations. Because rebuilding and 
rehabilitation of devastated cities 
will provide work for those re- 
leased from the army and war in- 
dustries, European post war plans 
may be simplified. 


What Are Our Problems 


But—what of us? 

What are we going to do about 
solving our many internal prob- 
lems that will be brought about 
through the necessity of— 

1. Absorbing the ten or twelve 
million men now in the armed 
forces back into business and in- 
dustry. 

2. Re-allocating to peace time 
industry the thirty million peo- 
ple now engaged in war work. 

3. Providing our single young 
men with jobs and opportunities 
to earn sufficient wages to enable 
them, by marriage, to take women 
out of business and put them back 
into the home where they belong. 

4. Inducing many _ married 
women, now gainfully employed, 
to give up their pay check badge 
of independence and return to 
their jobs’ as mothers and home- 
makers. 

5. Cushioning the shock which 
industry will face with the cancel- 
lation of billions of dollars of 
war contracts. 

6. Orderly liquidating billions 


of dollars of manufactured con- 
sumable goods and food stuffs 
requisitioned and held by the 
army. 

7. Converting to self sustain- 
ing peace time units, the billions 
of dollars worth of real property 
now in possesion of the Govern- 
ment. 

8. Maintaining the scale of 
wages to enable the peoples of 
this country, through taxes, to 
support and retire the national 
debt which will be at the rate of 
about $2,500 for each man, 
woman, and child. 

9. Developing an __ internal 
economy which will assure sup- 
port of the Government bond 
market thus protecting from im- 
pairment the capital of our banks, 
and guaranteeing the stability of 
our insurance companies. 

We can point with justifiable 
pride to the immense industrial 
capacity of the United States 
which will insure victory, but this 
capacity can become a curse of 
great magnitude unless ways and 
means can be found, when peace 
comes, to use this capacity in 
production of goods for peace 
time civilian consumption. 

Now is the time when the real 


‘thinkers of this country should 


consider the solution of these 
problems, which if allowed to get 
out of hand can render interna- 
tional post war plans, null and 
void. 


Post-War Opportunities 


What will we have to work with 
in this country when this war is 
over? 
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Latest census figures show that 
the United States has a popula- 
tion of over 131 million people 
of which about 101 million are 
over eighteen years of age and 
approximately 25 million are at- 
tending schools. Statistics further 
show that there are 34.8 million 
occupied dwellings in the United 
States and approximately (ac- 
cording to the Bureau of Census) 
the same number of families. 

Let us take these figures and by 
comparison with what is com- 
monly referred to as “standard 
of living,” make an analysis of 
some of our post-war oppor- 
tunities. 

Available statistics show there 
are in use in the United States— 

28,000,000 passenger automo- 
biles. 

13,500,000 telephones. 

15,000,000 mechanical refriger- 
ators. 

14,500,000 homes with central 
heating plants. 

19,000,000 homes with private 
baths. 

29,000,000 radios. 

26,400,000 homes with electric 
lights. 

In other words, disregarding 
the fact that many homes have 
more than one bath and some fami- 
lies and many single individuals 
have several cars or radios, the 
figures indicate— 

20% of all families do not have 
a car. 


61% of all families do not have 
a telephone. 

57% of all families do not have 
mechanical refrigerators. 


60% of all families do not have 
central heating plants. 

45% of all families do not have 
private baths. 

17% of all families do not have 
radios. 

249% of all families do not have 
electric lights. 

Giving consideration to the fact 
that for many months the peo- 
ple of this country have been 
restricted from purchasing auto- 
mobiles, refrigerators, etc., at the 
end of this war, presuming that 
war and war economy lasts two 
years longer, and without con- 
sidering the millions and millions 
of accompanying utilities and in- 
dividual parts making up the 
whole, there will be potential 
markets for at least— 

30,000,000 passenger automo- 
biles. 

18,000,000 mechanical refrige- 
rators. 

22,000,000 central heating 
plants. 

15,000,000 bath sets. 

22,000,000 radios. 

But—Before the war over 58 
million or 44 per cent of our 
population lived in what the Bu- 
reau of Census called, “rural ter- 
ritory” and of our labor force 
60 per cent were employed in the 
North and East, 30 per cent in 
the South and 10 per cent in the 
West. 

Taking into consideration these 
factors it seems obvious that there 
is a great problem of re-distribu- 
tion facing us if this country is 
to attain post war prosperity. 

If we are to have an abundance 
for all and eliminate want from 
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any group in any locality, we 
must develop much more tolerance 
of the geographical and racial 
differences between our peoples, 
and recognize the economic dif- 
ferences of territory which in 
times past has centered the wealth 
and businesses of the nation in the 
larger cities. 

The consolidation of industry, 
the merger of companies in simi- 
lar lines of business, during the 
past twenty years not only con- 
tributed to the large flow of man- 
power to the cities, but resulted 
in concentrating the wealth of the 
country in the large cities. This 
trend will have to be reversed if 
real national prosperity is to come 
to our country. 


Decentralization of Industry 
This can be brought about 


through encouraging increases in 
population, decentralizing indus- 
try, and by spreading, yet con- 
trolling by independent and demo- 
cratic means, the productive 
wealth of the country. 


Increases in population can be 
encouraged only by assuring the 
young people of this country a 
living scale to enable them to bear, 
bring up, and educate their chil- 
dren free from want and with nor- 
mal advantages. 

Industry can be decentralized 
when opportunities are made 
available to various enterprises to 
not only develop their business 
closer to their markets and sources 
of supply, but assure them of 
financial support and labor sup- 
ply. 


It would seem, therefore, that 
if adequate financial assistance 
were made available by banks to 
industrial enterprises in all parts 
of the country, business would 
decentralize, income levels would 
be spread, population would in- 
crease and prosperity for this 
country would follow. 

One of the first steps to re- 
vamp our internal economy would 
be to decentralize wealth and 
streamline our financial and bank- 
ing structure to eliminate the in- 
equality between National banks, 
State banks operating under laws 
of forty-eight states, and State 
and National banks which are 
members of the Federal Reserve 
System. This is better illus- 
trated by a review of the banking 
census of the United States. 

As of December 31, 1942, there 
were 14,903 banks in the United 
States of which 5,076 were Na- 
tional banks, 9,549 State banks 
and trust companies, 152 private 
banks and 126 other banking in- 
stitutions. Of the 14,903 banks, 
however, while only 6,660, or less 
than 50 per cent of all banks, were 
members of the Federal Reserve 
System, 13,348 were members of 
the Federal Deposit Insurance 
Corporation. 

Because of our present Na- 
tional, Federal Reserve and forty- 
eight state systems of banking, in 
the past it has been necessary to 
approach the solution to the many 
banking problems collectively and 
not in a manner that could prac- 
tically solve the individual prob- 
lems for banks in a particular ter- 
ritory. 
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Revamping Our Banking Structure 


Plans for post-war economic 
development of the United States 
should, it would seem logical to 
assert, include a study to the end 
of revamping the whole banking 
structure so as to not only re- 
duce much of the concentration 
of wealth, as represented by bank- 
ers bank deposits in the larger 
cities, but a system that would al- 
low the distribution of wealth 
represented by bank deposits into 
districts or territories where it is 
needed at a time when it is 
needed. 

It is not intended that this ar- 
ticle, or parts thereof, reflect ad- 
versely on, or be a criticism of 
the National Banking System, 
Federal Deposit Insurance Corpo- 
ration or the various state bank- 
ing systems, however,—in the in- 
terest of national economic growth 
and post war problems, it would 
seem proper to explore the im- 
plied embryonic thought of the 
originators of the National Bank- 
ing System, and Federal Reserve 
System to the end of giving birth 
finally to a central banking sys- 
tem. A central banking system 
would not only give internal 
strength to this country, but give 
it a sounder system with which to 
adequately cope with internal fi- 
nancial problems and with world 
economic problems. 

It is not believed that such a 
plan as hereinafter outlined, if 
explored, would be an infringement 
of states rights. The banking 
business today, because of nation 
wide commercial transactions, is 
not intrastate but interstate and 


quite logically should be uni- 
formly and centrally governed. 

The development of a central 
banking system at the present 
time could be effected with little 
inconvenience to any bank or any 
system, as the present laws and 
regulations of the various states, 
the Federal Reserve System, the 
National Banking System, and the 
Federal Deposit Insurance Corpo- 
ration are not only practical, but 
ideal to use as patterns upon 
which to set up regulations for a 
central system. 


A Suggested Program 


In order that the subject of a 
central banking system can be ex- 
plored and some idea be obtained 
as to practical benefits to be de- 
rived from such a system is briefly 
outlined, if for no other reason 
than to obtain the benefits which 
could accrue from the examination 
and discussion of the proposal. 

If a central banking system is 
practical it would appear that the 
proper approach would be to build 
it on a modification or extension 
of the present Federal Reserve 
System. To this end legislation 
could be introduced in Congress 
to— 

1. Increase the Federal Re- 
serve districts from twelve to 
forty-eight. (Each state to com- 
prise a district and have one Fed- 
eral Reserve bank and branches if 
warranted). 

2. Provide for the capital stock 
of each of the forty-eight Federal 
Reserve banks to be predicated on 
the total capital of member banks 
of each district, 50 per cent of 
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such capital stock to be subscribed 
by the Treasury of the United 
States and 50 per cent by mem- 
ber banks. 

3. Provide that the manage- 
ment of the Federal Reserve be 
vested in a Board of Governors 
composed of fifty three members 
as follows: . 

24 of the 48 Chairmen of Boards 
of Federal Reserve banks. These 
to serve in rotation—four to be 
replaced each year. 

24 representatives of business, 
farming and industry appointed 
by the President of the United 
States by and with the consent of 
the Senate—four to be replaced 
each year. 

Chairman of the Senate Finance 
Committee. 

Chairman of the Senate Bank- 
ing and Currency Committee. 

Chairman of the House Finance 
Committee. 

Chairman of the House Bank- 
ing and Currency Committee. 

Secretary of the Treasury as 
Chairman. 

A Committee of eleven to be 
composed of the Secretary of the 
Treasury, Chairmen of Senate 
and House Committees of Finance 
and Chairmen of Senate and 
House _Committees of Banking 
and Currency—three of _ the 
twenty-four Chairmen of the 
Boards of Federal Reserve banks 
—three of the twenty-four repre- 
sentatives of business, farming, 
and industry, to undertake the 
present functions of the Open 
Market Committee of the Federal 
Reserve Board. 

4. Permit the banks of each 


district to elect Directors, Chair- 
man of the Board and President 
of each respective Federal Re- 
serve bank. 

5. Have Federal Reserve banks 
the sole issuers of currency and 
act as fiscal agent for Federal 
Government. 

6. Remove by legislation or al- 
low to expire by limitation, all 
Government Agencies, such as 
Federal Land Banks, Farm Se- 
curity Administration, Agricul- 
tural Credit Corporation, Federal 
Housing Association, Production 
Credit Corporation, and Postal 
Savings now in competition with 
banks of the country. 

7. Require all banks to become 
members of Federal Reserve Sys- 
tem, and Federal Deposit Insur- 
ance Corporation. 

8. Require all member banks 
to maintain their uninvested funds 
on deposit with their respective 
Federal Reserve Bank. 

9. Make all laws and regula- 
tions pertaining to money and 
banking, particularly in respect 
to Commercial, Real Estate, and 
Farm loans, uniform for all banks 
in all districts. 

10. Absorb the various of- 
fices of the National system into 
the Federal Reserve System. The 
examining force of the Federal 
Reserve System and the National 
Bank system to be taken over by 
the Federal Deposit Insurance 
Corporation. 

11. Provide for the Federal De- 
posit Insurance Corporation to 
remain independent and function 
as an Insurance Company guar- 
anteeing bank deposits, and 
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charged with maintenance of 
sound assets in all member banks. 

12. Provide for the Federal 
Deposit Insurance Corporation to 
be, by virtue of its insurance func- 
tion, the sole examining agency 
for all banks. 

13. Provide for the Federal De- 
posit Insurance Corporation rates 
of assessment to be made equi- 
table as between deposits insured, 
and basis of assessment, in each 
district. 

14. Give each Federal Reserve 
District right to fix the reserve 
requirements for banks in their 
respective district. 

15. Permit all banks to engage 
in small loans, or installment 
financing contracts, through uni- 
form laws. (The Federal Reserve 
Board to determine from time to 
time the maximum time such loans 
can run.) 

16. Permit each district Fed- 
eral Reserve Bank to fix the capi- 
tal requirement for new banks in 
their territory, to permit use of 
bank facilities where warranted. 

17. Have the respective Fed- 
eral Reserve banks collect all 
items drawn on other banks in the 
same district or other districts. 
(Except when utilization of a lo- 
cal Clearing House Association is 
practical.) All checks through- 
out the United States to be col- 
lected at par. 

18. Make all types and sizes of 
checks in use by banks, business, 
and commerce uniform as to type 
and size. 

19. Provide separate invest- 
ment requirements and programs 
for time and demand deposits to 


encourage savings and thrift, on a 
profitable basis from the bank’s 
standpoint. 

20. Give all district Federal 
Reserve banks the right to dis- 
count excess loans (at 1-3 per 
cent less than the called for rate) 
for all member banks. (Example 
—if maximum loan a bank could 
make was $15,000 and it was 
necessary to finance a business in 
the bank’s territory to the extent 
of $50,000, upon approval by the 
Federal Reserve the bank would 
make the loan for $50,000—keep 
$15,000 and the Federal Reserve 
would take the excess. As to 
rates, if the loan rate was 414 per 
cent the bank would receive 414 
per cent on $15,000 and 114 per 
cent on $35,000). 

21. Permit all district Fed- 
eral Reserve banks to maintain 
temporary dsposits with member 
banks if additional funds were 
needed to provide credit require- 
ments for their territory. (Ex- 
ample—if bank had no funds to 
loan, provided the need for credit 
was established, and loans would 
not. exceed the legal maximum, 
the respective Federal Reserve 
Bank could temporarily deposit 
funds with the individual bank.) 

22. Provide for liquidation or 
absorption of trust functions of 
all banks (except those already 
established in banks having a cer- 
tain minimum capital) into cor- 
porations exclusively formed to 
undertake trust function. Such 
trust corporations to operate un- 
der the jurisdiction of respective 
states. 

Some of the many benefits which 
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would accrue to the banks of the 
country operating under a cen- 
tral system are— 


1. The banking business would 
again be given back to the bank- 
ers. 

2. Because of the broad ad- 
vantage given all banks there 
would be no need for Government 
Agencies to operate in competi- 
tion with the banks. 

3. Banks could profitably oper- 
ate as banks and not as deposit 
warehouses. 

4. The small loan and install- 
ment loan field would again be 
open to them. 

5. With all banks operating 
under, and governed by uniform 
laws the confiict between laws of 
various states would be eliminated. 

6. Duplication of examina- 
tions would be eliminated. 

7. The discrepancies between 
state and national banks would be 
eliminated. 

8. As all uninvested funds 
would be on deposit with the re- 
spective Federal Reserve banks, 
there would be no problem of in- 
ter-bank deposits or of excess re- 
serves. 

9. The water would be taken 
out of the banking business. 

10. The operational work of 
all banks in handling their out of 
town items would be reduced to 
a minimum. 

11. As all checks would be col- 
lectible through the Federal Re- 
serve System, the matter of par 
and non-par checks would be 
solved. 

12. Through the open market 


committee of the Federal Reserve 
System the.Government would be 
assured absolute control over the 
floating debt of the country and 
government bond market. 

13. The Federal Reserve Bank 
would have sufficient control over 
credit to expand or contract 
credit depending on which was 
needed for the welfare of the 
country in the light of interna- 
tional economic moves. 

14. Because the Federal banks 
would have control over unin- 
vested funds, ample funds could 
be made available at all times in 
each district, to any bank to pro- 
vide needs of industry and com- 
merce. 

15. Absolute control could be 
maintained over inflationary fac- 
tors. 

The outlined plan does not at- 
tempt to be a panacea for the 
banking ills, most of which are in- 
dividual. It would, however, be 
a foundation upon which banks 
and the Government could build 
a system, to efficiently cope with 
post war problems in a manner 
wholly consistent with the prac- 
tice of individual initiative. 

More important a central bank- 
ing system could afford the thou- 
sands and thousands of smaller 
banks throughout the country the 
opportunity to furnish adequate 
financial assistance to industry 
in their territory, develop new in- 
dustries, and both encourage and 
insure the maintenance of our 
traditional system of free enter- 
prise which after all should be 
the prime consideration in our 
post war plans. 





Wartime Banking Controls in 
Australia 


By HOWARD DANIEL and MINNIE BELLE 


HE pre-war banking structure 

: of Australia consisted of a 
Central Bank owned and operated 
by the Commonwealth Govern- 
ment and in trading banks owned 
and operated by private interests. 
The Central Bank, known as the 
Commonwealth Bank of Australia, 
carried on the normal commercial 
banking operations of discount 
and deposit in competition with 
the private banks, in addition to 
its higher level central banking 
functions including sole control of 
the Commonwealth Note Issue. 
Thus, ten trading banks with ap- 
proximately three thousand 
branches throughout the cities, 
towns and countryside of Austra- 
lia provided the commercial bank- 
ing services in the Commonwealth. 
In this regard the Australian 
banking system parallels the pres- 
ent English set up’ and contrasts 
with the predominately “unit” 
banking system prevalent in the 
United States. The Common- 
wealth Bank through which all 
Government loans are floated and 
serviced obviously has acquired a 
new importance in the war set- 
ting. 





In its origin the Australian banking 
system was actually modelled after the 
Scottish branch banking system of the 
early nineteenth century. 
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The Australian Central Bank 
has a picturesque background. 
The radical politicians who estab- 
lished the Commonwealth Bank, 
like their contemporaries in the 
United States, had “advanced” no- 
tions about the new financial in- 
stitution’s role as the source of all 
credit, and they hoped that it 
would absorb the entire banking 
business of the Commonwealth. It 
was to have been a rapid process. 
However, a long series of conser- 
vative governments pulled the 
Bank’s socialistic fangs and grad- 


ually eased it into the position 


where it became a true Central 
Bank. 

The Central Bank is managed 
by a Board of Directors consist- 
ing of a Governor, the Secretary 
of the Federal Treasury, and six 
Directors appointed by the Gov- 
ernor-General for terms of seven 
years. Since the Bank’s incep- 
tion in 1912, the Directors have 
been almost invariably prominent 
business men. All private banks 
have accounts with the Common- 
wealth Bank as by law all inter- 
bank accounts have to be settled 
per medium of the Central Bank. 

On the other hand, the main 
function of the nine trading banks 
is to finance trade and industry. 
In a pre-war economy almost en- 
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tirely colored by the production 
and export of primary products, 
particularly wool and wheat, the 
main activities of these nine banks 
centered about the financing of the 
production and distribution of 
these products. To a lesser de- 
gree these banks maintained all 
the customary service and trust 
functions that commercial banks 
in the United States have assumed. 

The financing of primary pro- 
duction necessarily involved the 
private banks in the financing of 
various sectors of overseas trade. 
Practically all of Australia’s im- 
ports from overseas in the im- 


mediate pre-war period were fi- 


nanced through the private trad- 
ing bank nexus. Thus the usual 
banking operations connected with 
foreign trade, such as issuance 
of letters of credit, clearance of 
drafts, etc., were all part of the 
warp and woof of Australian pri- 
vate banking. 

In this cursory sketch of the 
pre-war banking structure, the 
role of the savings banks merits 
a brief mention. Practically the 
entire business of handling small 
personal savings accounts had 
fallen into the hands of that divi- 
sion of the Commonwealth Bank 
known as the Commonwealth Sav- 
ings Bank, whose deposits at 
about the beginning of the war of 
$450,000,000 made it one of the 
largest savings banks in the 
world. 

An examination of the financial 
statements of the nine Australian 
trading banks and of the Com- 
monwealth Bank of Australia re- 
veals the extent to which the war 


has influenced their banking activi- 
ties. Deposits in the trading 
banks increased from £A824,- 
275,000 in the first quarter of 
19389 to £A447,333,000 in the 
first quarter of 1943. Holdings 
of municipal and government 
securities (excluding Treasury 
bills) also increased — from 
£A20,330,000 to £A61,949,000. 
The Sterling Reserve and Short 
Call Money in London held by the 
Commonwealth Bank has more 
than doubled during the same 
period from £A35,004,000 to 
£A76,387,000. ‘The decrease in 
the advances made by the trading 
banks (from £A284,928,000 in the 
first quarter of 1939 to £A236,- 
361,000 in the first quarter of 
1943) reflects the restrictions 
upon entry into new business ven- 
tures. 


II 


In order to make the recent de- 
velopments in Australian bank- 
ing meaningful, it is necessary to 
integrate them with specific war- 
time developments. Australia’s 
mobilization for total war can be 
conveniently divided into three 
stages. Professor D. B. Cop- 
land, Conservative Australian 
economist and head of the Com- 
monwealth’s price control organi- 
zation, has made a concise sum- 
mary of these three stages in his 
booklet “Towards Total War,” 
published at the end of 1942. 

The first stage of the war was 
a period of economic honeymoon 
during which the unemployment 


2Space considerations prevent the in- 


clusion of statistical tables of the activi- 
ties and financial condition of the banks. 
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pool was dried up by a tremendous 
expansion of war industries and 
certain consumers goods indus- 
tries. The comparatively high 
Australian standard of living rose 
even higher and, by the end of 
1940, reached perhaps the high- 
est point in Australia’s recent his- 
tory. This general economic ad- 
vance continued until almost the 
end of 1941. Apart from losses 
in Greece, Crete and North Africa, 
and the almost complete denuda- 
tion of Australia of small arms 
to equip the weaponless British 
Army which had lost all its equip- 
ment at Dunkerque, the long sha- 
dow of war had hardly touched the 
civilian front and its banking ma- 
chinery. 

Australia moved into a second 
stage when it was hurtled into the 
penumbra of Japanese South Pa- 
cific conquest. With the tremen- 
dous demands in manpower and 
material which immediately arose, 
Australia was abruptly forced 
into an economy of shortage and 
into even a siege economy. This 
period which has just ended wit- 
nessed. the disappearance of a 
great many civilian goods and 
services, the imposition of ration- 
ing of clothing and the most basic 
foods, and an almost unbelievable 
manpower shortage. 

The third stage, which has re- 
cently been entered, is the attain- 
ment of a balanced “bedrock” 
economy with most of the trans- 
fers and adjustments of manpower 
and material complete. The ci- 
vilian belt has been tightened to 
the last notch and the effort in- 
volved in producing consumers 
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goods and services has been re- 
duced to almost the minimum be- 
yond which civilian morale and 
stamina cannot operate. 

All of the changes which the 
Australian economy has under- 
gone during the three periods 
sketched above have affected the 
Australian ‘banking _ structure. 
The balance of this survey con- 
cerns itself with the specific mea- 
sures through which Australian 
Banking has been geared into 
mobilization for total war. 

With the outbreak of war, regu- 
lation of both international finan- 
cial operations, as well as of do- 
mestic commercial and investment 
banking, was instituted. The in- 
tent and major provisions of the 
ensuing sweeping wartime finan- 
cial controls are given below. 


III 


1. The first wartime measure of 
control over banking was pro- 
vided by the National Security 
(Monetary Control) Regulations 
of September 13, 1939. This was 
an outright foreign exchange con- 
trol regulation, by virtue of 
which all the trading banks be- 
came agents of the Commonwealth 
Bank vis-a-vis dealings in foreign 
exchange. Control of all foreign 
exchange transacations in Aus- 
tralia is vested in the Common- 
wealth Bank or the trading banks 
acting as agents for the Common- 
wealth bank. Foreign currency 
may not be bought or sold, bor- 
rowed, lent or exchanged except 


through the Bank. Gold, Aus- 


tralian currency, or foreign cur- 
rency other than money orders 
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may not be taken or sent out of 
Australia. Gold must be delivered 
to a bank or its agent within one 
month after it comes into a per- 
son’s possession, although the buy- 
ing and selling of gold by Aus- 
tralians is permitted when it is 
to be worked or used in manufac- 
ture for professional or trade pur- 
poses. Several notices issued to 
banks by the Commonwealth Bank 
enumerate the terms and condi- 
tions under which sale of foreign 
exchange can be made. Trading 
banks are permitted to make sales 
of forward exchange subject to 
the prior approval of the Com- 
monwealth Bank, provided that 
such sales are made “only of goods 
to be imported into Australia” 
and provided that “applicant is 
of undoubted reputation”; rates 
of exchange are controlled by the 
Commonwealth Bank.® 

2. Complete control of the pro- 
ceeds of all exports shipped un- 
der license is placed in the Com- 
monwealth Bank. Trading banks 
are appointed agents of the Com- 
monwealth Bank for the purpose 
of these regulations also. Pro- 
ceeds for the sale of exports are 
paid to the Commonwealth Bank, 
which then pays to the exporter 
“an amount equal to the value 
of the proceeds converted into 
Australian currency” at the fixed 
rate of exchange. Actually, pro- 
ceeds are paid to the licensee by 
the trading banks, except where 
the licensee is a customer of the 
Commonwealth Bank. Unless the 





*In the past the trading banks fixed 
the exchange rates between Australia and 
London. 
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Commonwealth Bank determines . 
otherwise, licensee must require 
payment to the Bank or its agent 
in the currency of the country to 
which the goods are consigned, or 
by a letter of credit registered 
with the Bank of England. This 
“hard” currency requirement 
means that payment for exports 
from Australia to the United 
States must be received in United 
States dollars or be made by draw- 
ing on a sterling or Australian 
currency credit registered with the 
Bank of England. This require- 
ment widened the aim of export 
control to include the receipt of 
the proceeds of Australian ex- 
ports in currencies to meet the 
needs of United Kingdom finances 
as well as of the Australian bank- 
ing system. 

3. Ten days after the begin- 
ning of export control in Septem- 
ber, 1939, the National Security 
(Securities) Regulations to con- 
trol foreign assets owned abroad 
by Australians resident in Aus- 
tralia were issued. Proclamations 
stemming from these rules pro- 
hibit disposal of any foreign se- 
curities without the official permis- 
sion of the Treasurer. Regula- 
tions of October 5, 1939, require 
every owner, or person having an 
interest in foreign securities to 
furnish a return to the Treasurer ; 
no return is required for sterling 
securities situated in sterling 
countries, but all others — non- 
sterling countries—are included. 
The Acting Treasurer in October, 
1939, Mr. Percy Spender, said 
that “the preparation of a regis- 
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ter of the assets owned abroad 
by Australians would show the 
government how much could be 
acquired, if necessary, by the na- 
tion to meet overseas interest 
commitments or to finance the 
purchase abroad of raw material 
and other supplies essential to 
national security.” These restric- 
tions and regulations assist in pre- 
venting the export of capital from 
Australia as well as provide an 
inventory of Australian invest- 
ments abroad. 


4. The Customs (Import Li- 
censing) Regulation of December 
1, 1939, was designed to “con- 
serve resources in nonsterling 
exchange and prevent the absorp- 
tion of these resources in the pur- 
chase of unessential imports to 
the detriment of the more vital 
national needs.” Importation of 
any goods is not permitted ex- 
, cept under license but the minis- 
ter may exempt any class of 
goods, or goods from any coun- 
try. Goods produced or manufac- 
tured in sterling areas were ex- 
empted from the application of 
the first Import Licensing Regu- 
lation, but by May, 1940—as 
Australia’s sterling balances in 
London began to run low and the 
shipping situation deteriorated— 
some items from sterling areas 
were made subject to licenses. This 
further regulation aims to insure 
the greatest national use of some 
imported goods by requiring li- 
censes for certain classes of goods 
such as jute and _ petroleum 
products irrespective of the place 
of their origin. 


IV 


In addition to formal exchange 
controls, Australia instituted 
other regulations after Septem- 
ber, 1939, to limit and direct do- 
mestic banking operations. Al- 
though control of the trading 
banks is one of the oldest planks 
in the Australian Labor Party 
platform, a voluntary agreement 
among the trading bank regulat- 
ing their operations was _insti- 
tuted during the tenure of the 
Conservative Fadden government 
in September, 1941. Under this 
agreement, which resulted from 
a fear of the secondary inflation 
of bank credit, the trading banks 
agreed to make no new advances 
or to increase existing facilities 
except in accord with policies es- 
tablished by the Commonwealth 
Bank. Further Stipulations in- 
cluded the following: the deposit 
by the trading banks of all surplus 
investable funds for a six months 
period and their renewal there- 
after unless the Bank decided that 
funds were needed for the ordinary 
business of the trading banks ; the 
examination by the Auditor Gen- 
eral of the books of the trading 
banks and the issuance of ac- 
counts and balance sheets accord- 
ing to specified forms. Later the 
new Labour Government imple- 
mented this voluntary agreement 
by the compulsory regulations of 
November, 1941. These measures 
introduced two principal ob- 
jectives: 


(1) To make advances (loans) 
and investment policy of the trad- 
ing banks conform to the general 
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fiscal policy of the government 
which was directed toward divert- 
ing money from non-war activities 
to war investments, and 

(2) To stabilize the profits of 
the trading banks. 

All loan and investment opera- 
tions of the trading banks are 
supervised by the Commonwealth 
Bank. Profit control was to be 
made possibly partly by this su- 
pervision of investment policy, 
and partly by requiring the banks 
to maintain part of their surplus 
resources as low-interest bearing 
special deposits with the Common- 
wealth Bank. The regulations 
regarding advances require trad- 
ing banks to comply with the 
policy laid down by the Common- 
wealth Bank; they are directed at 
limiting advances to industries not 
engaged in war work and making 
funds available to those which are; 
prior consent must be secured from 
the Commnowealth Bank before a 
trading bank can purchase or sub- 
scribe to government or industrial 
securities. ‘Trading banks are re- 
quired to deposit surplus invest- 
able funds in a special account 
with the Commonwealth Bank; 
these funds represent the amount 
by which trading bank assets in 
Australia had increased since the 
outbreak of the war; the rate of 
interest on these special deposits 
is fixed by the Treasurer; no sums 
may be withdrawn by a trading 
bank from its special account 
without the consent of the Com- 
monwealth Bank. Control by the 
Treasurer over the lending policy 
of the banks thus aims to prevent 
secondary inflation resulting from 


the expansion of central credit 
and to limit trading bank profits 
to approximately the average of 
the three pre-war years. 

Despite these regulations, re- 
turns of the nine trading banks 
for the twelve months period to 
November, 1942, indicate that 
bank credit continued to expand; 
deposits increased from £A375,- 
200,000 in November, 1941, to 
£A418,800,000 in . November, 
1942. Advances and commercial 
discounts, however, decreased from 
£A279,300,000 to £4249,100,000 
in the same period. Control of 
the investment policy of the trad- 
ing banks also affected their acqui- 
sition of longer term government 
securities which declined from 
£A62,600,000 in November, 1941, 
to £A60,700,000 in November, 
1942. Under the new regulations 
the special wartime deposits of 
the trading banks with the Com- 
monwealth Bank increased to a 
total of £A55,040,000 in the 
fourth quarter of 1942 as com- 
pared with £A7.8 millions in 
December, 1941. 

In order to release manpower 
and equipment from banking for 
more direct utilization in the war 
program, some concentration of 
banks was recognized as essential. 
The government plan for rational- 
ization called for the closure of 
a total of 500 branch banks out 
of a total of over three thousand 
banks and branches. By April, 
1943, 450 branches of trading 
banks had ceased their activities, 
thus releasing several thousand 
bank workers, business machines 
(which had been one of wartime 





730 


Australia’s major bottlenecks) 
and premises for war purposes. 
In a statement to the Common- 
wealth Parliament in April last, 
the Minister for War Organiza- 
tion of Industry made the follow- 
ing interested comment on the 
subject of rationalization of 


banking: 


“The Australian Bank Officials 
Association has supported the view 
that the position of bank staffs 
would be considerably relieved by 
amalgamation of branches, and that 
substantial savings of personnel 
could be effected. They have given 
considerable assistance in the formu- 
lation and implementing of the plans. 
The rationalization measures already 
undertaken in the field of banking 
have made a valuable contribution 
towards the war effort, and I am 
‘giving further consideration to the 
possibility of achieving additional 
savings.” 


The battle which has_ been 
waged in the popular press and 
the trade journals over control 
of Australian banking has given 
off more heat than light. An ex- 
amination of the annual state- 
ments of the chief trading banks 
would indicate that notwithstand- 
ing the wartime restrictions under 
which they operate, increases in 
taxation and operative costs, they 

‘have been able to surpass or main- 
tain their profits of the best pre- 
war years. The outlook for the 
banks is not too dark when the 
worst that can happen to them un- 
der the Wartime Banking Control 
Regulations is that their net 
profit is limited to the average of 
the three pre-war years. 

The actual dividend rates for 
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each of the nine trading banks 
during the war period have 
equalled or have very closely ap- 
proximated those of the immediate 
pre-war period. The average 
dividend rate for all the banks 
in 1942 was 6.29 per cent com- 
pared with 6.48 per cent in 1939 
and 5.05 per cent in 1933. As 
the London Economist notes, “the 
balance sheet figures show that in 
Australia the trading banks have 
been reasonably successful in 
maintaining the level of the nor- 
mal business.” 

Since the Labour party has been 
returned to power in the August 
1943 election, it is possible that 
the November 1941 regulations 
may be further extended. The fi- 
nancial controls which have thus 
far been introduced were occa- 
sioned by the wartime necessity of 
preventing inflation and limiting 
bank profits, and not by the de- 
sire to effect a Gleichschaltung of 
the Australian banking system. 
Implementation of the Labour 
Party’s program to “nationalise” 
banking (a plank in the Party’s 
platform for decades) may occur, 
but while the war lasts, implemen- 
tation will be gradual. First steps 
will probably be to reserve to the 
Commonwealth Bank the exclusive 
right to finance all war industry 
projects and the major post-war 
reconstruction works. Under war- 
time conditions this would be tan- 
tamount to removing from private 
banking all control of credit, re- 
ducing banks to little more than 
business clearing houses. The pro- 
posed Commonwealth Farm Mort- 

(Continued on page 822) 





LEGAL BANKING ARTICLES 


By Josern A. Nosiz of the Massachusetts Bar 


Bank Not Liable for Defalcations of Agent Acting 
Under Power of Attorney of Depositor 


Where all checks drawn on depositor’s account with bank 
by his attorney-in-fact were charged and appeared on monthly 
statements together with all vouchers, confirmations and state- 
ments and periodical lists of securities withdrawn by attorney- 
in-fact and those retained by the bank in depositor’s custodian 
account, and where all such statements were sent directly to 
depositor by the bank, and where depositor never inquired 
from his attorney-in-fact for such statements nor examined 
any of such statements and reports during a ten year period, 
the bank was not liable for amounts embezzled by such at- 
torney-in-fact as shown by such statements and reports. Any 
losses thus sustained by a depositor are attributable to de- 
positor’s own gross contributory negligence. This point was 
decided by the Supreme Court of New York, Appellate Di- 
vision, in the case of Thomson v. New York Trust Co., 42 
N. Y. Supp. (2d) 145. 

Decedent testator, a depositor in defendant bank, main- 
tained a checking account and a safe keeping account with 
defendant bank. Later decedent opened with defendant bank 
a custodian account, an agency cash account containing the 
income from the securities and debits for expenses, and also 
a checking account in which balances from the agency ac- 
count were transferred. Shortly after establishing the cus- 
todian account, decedent delivered to defendant bank a power 
of attorney naming one Roberts, decedent’s employee, as his 
attorney-in-fact and authorizing defendant bank to follow any 
and all agent’s instructions whether written or oral in respect 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 412. 
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to the sale or exchange of decedent’s securities expressly in- 
cluding delivery of such securities to the agent herself. 

Later decedent delivered to defendant bank an additional 
power of attorney giving the agent broader powers including 
authority to sign checks and promissory notes, to borrow 
money from the bank in decedent’s name in such sums as agent 
thought proper and pledge any and all of decedent’s securi- 
ties for such loans. The agent also was given authority to 
make and deliver to defendant bank on decedent’s behalf any 
such agreements or contracts “verbally or in writing as my 
said attorney may deem proper.” Decedent did not require 


agent to use any particular form of signature. Pursuant to © 


these authorizations, decedent’s agent over a period of ten 
years embezzled money and securities from decedent’s check- 
ing and custodian accounts and rendered false reports to de- 
cedent concerning her agency transactions. During this 
period of agent’s defalcations, defendant sent decedent, at 
his office, monthly statements together with all checks and 
vouchers showing all the transactions in all of decedent’s va- 
rious accounts, and periodical lists of securities held by defend- 
ant bank under the custodian account. From the time agent 
was authorized by power of attorney to act for decedent until 
decedent’s death, decedent never bothered to verify or recon- 
cile any of defendant bank’s monthly statements or reports 
periodically sent to decedent. 

At the outset of her defalcations, the agent — de- 
livery to herself of decedent’s securities and thereafter con- 
verted them. Later she also used her power of attorney to 
draw sixteen checks to her own order on decedent’s account 
which he deposited in her personal account maintained with 
the bank. Subsequently thereto this unusual practice was 
stopped at the request of an officer of the bank. She then 
discontinued such transfers. The agent, however, continued 
the theft of decedent’s securities by causing delivery of the 
same to herself and then converting them. About three years 
later the agent simulated decedent’s name on a $75,000 pro- 
missory note and loan agreement and presented such signed 
documents to defendant bank. At that time decedent’s check- 
ing account showed a balance of only $9,000 whereas her 
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report to decedent showed a balance of $80,000. Agent ar- 
ranged this loan to get additional funds for decedent’s check- 
ing account but defendant knew nothing of her purposes. 
This note, as signed, was accepted by an officer of defendant 
bank, initialed by him and by one of defendant bank’s clerks. 
Defendant bank set aside sufficient number of decedent’s se- 
curities as collateral for the loan and paid $75,000 into de- 
cedent’s checking account which was subsequently drawn 
upon and used. Decedent’s agent continued her embezzle- 
ment of securities, and when decedent died, ignorant of these 
thefts, she had stolen $700,000. 

Decedent’s agent subsequently had made a complete con- 
fession of her defalcations and was convicted therefor. De- 
cedent’s agent had made restitution to the extent of $36,000. 

Plaintiff, executrix under will of decedent, made demand 
upon defendant bank to turnover a balance claimed as shown 
in decedent’s records kept by his agent for him. Upon dis- 
covery of discrepancies of agent’s records and bank statements 
of condition of accounts, plaintiff brought this action against 
defendant bank for breach of contract of defendant bank to 
return securities which plaintiff claimed were not withdrawn 
by decedent and demanded damages of $731,971.40. Plaintiff 
did not contend that the officers of defendant bank knew of 
agent’s defalcations nor was there any claim that defendant 
bank acted in bad faith. Plaintiff, however, contended that 
defendant bank during the course of the transactions had 
knowledge of facts which would put a reasonably careful 
banker on notice that decedent’s agent was engaged in irregu- 
larities, i. e., that the bank was negligent in not heeding notice 
and therefore was responsible for all loss subsequent to the 
date of the alleged notice. 

Defendant bank denied any breach of contract and relied 
on its defense that it had paid decedent all debts owing and 
delivered to him all securities he was entitled to receive in 
obedience to his orders and reliance on the powers of attorney 
he had given and directed the bank to follow. Defendant bank 
also contended that it had regularly sent monthly statements, 
vouchers and confirmations which were ignored by decedent 
for a period of ten years, and that decedent’s negligence in 








134 ‘ THE BANKING LAW JOURNAL 


failing to report to defendant bank any unauthorized with- 
drawals of money or securities after decedent knew or should 
have known of the unauthorized acts of the agent. Defend- 
ant bank claimed that such negligence and criminal act of de- 
cedent’s agent caused the loss and not any negligence of de- 
fendant bank. 

The trial court charged the jury that if it found defendant 
bank was chargeable with notice that decedent’s agent was 
misappropriating decedent’s securities, then, with regard to 
any withdrawals thereafter, defendant bank could not rely 
upon the ‘power of attorney, and left to the jury to deter- 
mine whether defendant bank had notice and, if so, as of what 
date. On the basis of the evidence and the court’s charge the 
jury found that defendant bank was chargeable with notice 
on November 18, 1936, the date decedent’s agent procured 
the $75,000 loan on the promissory note, and found for plain- 
tiff in the sum of $271,788.88 which with interest amounted 
to a judgment against defendant bank in the sum of $300,- 
955.21. Upon appeal therefrom by defendant bank, plain- 
tiff contended that from the nature of the transactions received 
cumulatively, the jury was entitled to find that defendant bank 
had notice that decedent’s agent was acting outside the scope of 
the authority given by decedent and after such notice the power 
of attorney constituted no defense. 

It was held that defendant bank could not be held liable 
on the basis of the November, 1936 transaction. No loss was 
shown as the direct result of the $75,000 loan. The proceeds 
of that loan went into decedent’s account and were paid out 
to decedent’s order. The losses were incurred through subse- 
quent criminal acts of decedent’s agent in embezzling the 
securities and through decedent’s own gross contributory neg- 
ligence extending over a period of ten years. 

In support of its opinion, the court reviewed the following 
cases: 


In Critten v. Chemical Nat. Bank, 171 N. Y. 219, 63 N. E. 969, 
57 L..R. A. 529, plaintiffs, depositors, had an active account with 
the defendant bank therein, and sued for an alleged balance due from 
the bank. Davis, plaintiffs’ employee, in 24 separate instances had 
abstracted checks made to pay approved bills, obliterated by acids 
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the payee’s name and the amount, made the check payable to cash, 
raised the amount (usually by $100) drew the money from the bank, - 
paid the bill and appropriated the balance. The checks were balanced 
every two months and returned by the bank but plaintiffs entrusted 
to Davis verification of the balances and thus the forgeries were not 
discovered until someone else in Davis’s absence checked -the balances 
and then Davis went to jail. The defendant pleaded payment and 
charged negligence against the depositor both in the way the checks 
were drawn and the failure to discover the forgeries when the pass book 
was balanced and the vouchers returned to the depositors. 


The Court held the depositor must exercise reasonable care to 
verify the vouchers and if he has by negligence in failing to detect 
forgeries and give notice to the bank caused loss to the bank by en- 
abling the forger to repeat his fraud or by depriving the bank of an 
opportunity to obtain restitution, the depositor is responsible for the 
damage caused. But the Court held the bank in that case grossly 
negligent in paying a sixth check in the series where the word “cash” 
had been inserted in place of the payee’s name which had been erased, 
and the check was obviously mutilated. It also held the effect of that 
negligence did not cease with the payment of that check as the for- 
geries would have been exposed if the bank had reported the mutilated 
check to the depositor. The successful embezzlements thereafter were 
held to be-fairly attributable to the “folly” of the bank in paying out 
depositor’s funds on a plainly altered check and held it liable for the 
sixth and all the subsequent checks. ‘'' 

The facts on which liability was based in the Critten case are 
essentially different from the facts on which liability has here been 
predicated. In that case, the bank, in accepting the sixth check, 
paid out the depositor’s money on a forged check to one not entitled to 
the proceeds. The mutilation of the check was so gross as to put any 
bank on notice that the one to whom the bank was paying out the 
depositor’s money was not the one to whom the depositor had ordered 
it paid. In this case the attorney-in-fact who negotiated the loan on 
the $75,000 promissory note had express authority. lodged with the 
bank authorizing her to borrow from the bank in depositor’s name in 
such sums as she thought proper and to sign any and all promissory 
notes in the depositor’s name and pledge any and all of his securities 
for such loans. No particular form of signature was prescribed; she 
could sign his name or her own. The bank was not paying out de- 
positor’s money either to the attorney-in-fact or to third persons but 
paying into depositor’s account the bank’s money, as the proceeds of 
the loan. The attorney-in-fact was exercising the power she was ex- 
pressly authorized to exercise and had exercised on previous occa- 
sions without any complaint from depositor. On this record we think 
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defendant was under no obligation to anticipate the faithlessness of 
the attorney-in-fact or to question the signature as it would be in 
connection with a check to pay out the depositor’s funds. 

In Oquendo v. Federal Reserve of New York, 2 Cir., 98 F. 2d 708, 
710, certiorari denied 305 U. S. 656, 59 S. Ct. 251, 83 L. Ed. 425, the 
plaintiff sued to recover the proceeds of a check which had been mis- 
appropriated by her attorney to whom a general power of attorney 
had been given. The attorney-in-fact received a check payable to his 
principal which he endorsed by simulating her signature and used the 
proceeds. The complaint was dismisssed at the end of plaintiff’s 
case. In affirming the trial order, the Circuit Court of Appeals 
said with respect to the alleged forged endorsement: “The appellant 
makes much of the fact that Mrs. Oquendo’s signature was simulated, 
but we think such fact immaterial. Kiekhoefer v. United States Nat. 
Bank of Los Angeles, 2 Cal. 2d 98, 39 P. 2d 807, 96 A. L. R. 1244. 
Her attorney had power to endorse her name, either by his own hand 
or by adopting the hand of another. Am. L. Inst. Agency § 78. It 
was not necessary for him to sign ‘per pro.’; section 38 of the New 
York Negotiable Instruments Act provides that “The signature of 
any party may be made by a duly authorized agent.’ See Youngs v. 
Perry, 42 App. Div. 247, 59 N. Y. S. 19.” The case before us is 
even stronger, as here no funds of the principal were being diverted 
on the strength of the signature but the bank’s funds were being paid 
into the principal’s own account. 

The relations between the depositor and his agent and this bank 
had not begun with the loan in 1936 or with the opening of the cus- 
todian account in 1930. Mrs. Roberts had been depositor’s secretary 
since 1922, had paid his bills, made out his tax returns and be- 
fore she received the powers of attorney she had exercised with his 
complete approval considerable authority over his accounts. ‘Thus, in 
1928, she had ordered the bank to deliver to “bearer” $10,000 of de- 
positor’s Federal Water Service 5 1-5% 1957 bonds, charging his 
account; she had directed the bank to place depositor’s funds on call 
money loans up to $200,000 at a time; she had signed demand pro- 
missory notes in his name for sums as large as $25,000 and delivered 
them to the bank for loans. Other transactions were initiated and 
carried out at her direction and upon her signature up to May, 1930. 
These transacations conducted for depositor by his agent were car- 
ried out by the bank, reported to depositor, and approved and rati- 
fied by him. Of such transactions prior to 1930 no complaint or 
claim was made in the pleadings or at the trial. By the powers of 
attorney, depositor had given his attorney-in-fact complete control 
over his cash and securities. Prior to 1936 there had been years of 
acquiescence in the numerous transactions conducted by the attorney- 
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in-fact. Obviously defendant was not called upon to question her 
motives in making the loan complained of in November, 1936. 

In Grace v. Corn Exchange Bank Trust Co., 287 N. Y. 94, 38 
N. E. 2d 449, one of the questions presented was when, if at all, the 
bank acquired notice so as to render it liable for the diversion of trust 
funds. In that case the trustee maintained two accounts with the 
defendant, a trust account and a personal account; he was personally 
indebted to the bank and a corporation in which he had an interest 
was also so indebted. By means of transfers from the trust account to 
his personal account, the trustee misappropriated the trust funds. 
During the time that these transfers were made, a number of over- 
drafts created in the personal account were made good out of trust 
moneys. In addition, the bank deducted interest on the trustee’s in- 
debtedness to put it out of his personal account. 

With respect to the overdrafts and interest deductions, the court 
held that they were insignificant in amounts and the bank was justi- 
fied in treating them as routine matters; and said (287 N. Y. at page 
102, 38 N. E. 2d at page 452): “In considering the effect of this 
evidence we must constantly bear in mind that the bank was under no 
duty to exercise vigilance to protect the trust estate from possible 
embezzlement by the trustee. When it accepted the trust account 
in which the trust funds were deposited, it assumed the obligation to 
pay out the moneys deposited in accordance with the directions of the 
trustee. It assumed no other obligation. To establish joint lia- 
bility of the bank for the derelictions of the trustee, the plaintiffs must 
prove that the bank gave to the wrongdoer such assistance as would 
make the bank a participant in the wrong. Proof that the bank 
failed in care is insufficient. . . . There can be no doubt that when the 
bank, pursuant to the directions of the trustee, debited the trust ac- 
count and credited the trustee’s personal account with the amount of 
the checks, which the trustee drew to his own order upon the trust 
account and then deposited in his personal account, and when the bank 
thereafter honored the personal checks of the trustee by means of 
which the theft was consummated, it, in fact, was assisting the trustee 
in stealing the trust moneys. Even so, unless in addition it appears 
that the bank knew that the trustee was engaged in embezzling trust 
funds by withdrawal of the trust money in the personal account in 
order to apply them to his own use, the bank was justified in follow- 
ing the directions of the trustee.” In that case, however, when the 
personal account of the trustee consisted entirely of trust funds he 
repaid a personal indebtedness,to the bank out of such funds in his 
personal account; this was held to be adequate notice and the bank 
from that time forth was held liable for diversions. 

Plaintiff points out that the Grace case and other cases (such as 
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Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 N. E. 759, L. R. A. 
1916F, 1059; Clarke v. Public Nat. Bank & Trust Co. of New York, 
259 N. Y. 285, 181 N. E. 574) were cases in which the deposits were 
by a trustee or fiduciary in his name as such and the bank’s breach of 
duty was to third persons, beneficiaries of the trust; that in such cases 
knowledge approaching consciousness of guilt might well be required ; 
but that here the issue is the bank’s performance of its own contract 
with its depositor. Ordinarily that distinction is valid. But here 
the depositor by the powers of attorney had given his own agent, who 
was clearly a fiduciary, the widest authority and control over the 
accounts and securities in his name and directed the bank to follow 
her’ orders. Under the scope of the powers of attorney here given 
and the undisputed facts disclosed, no liability attached in making 
the loan in November, 1936. In Levy Fabrics, Inc., v. Shapiro Bros. 
Factors Corporation, 259 App. Div. 463, 465, 19 N. Y. S. 2d 593, 
595, this Court said: “An essential element to enable a principal to re- 
cover damages for conversion by a general agent is that there must 
be knowledge or notice of a transfer by the agent whereby his principal 
is deprived of its property. Wen Kroy Realty Co., Inc., v. Public 
Nat. Bank & T. Co. of New York, 260 N. Y. 84, 90, 183, N. E. 73.” 


With regard to the transfers by checks from the depositor’s ac- 
count to the attorney-in-fact’s personal account between April, 1932, 
and November, 1933, the attorney-in-fact had authority to make 
such transfers and the bank was protected by the presumption that she 
was applying the funds in accordance with her instructions. That in 
a very few instances such transfers were made when small overdrafts 
existed in her personal account did not under the ruling in the Grace 
case destroy the presumption, especially where as here it appeared 
that depositor’s bills were in part being paid out of the attorney-in- 
fact’s personal account. In any event as to all such transactions 
the jury found against plaintiff and plaintiff does not appeal. 

In Potts & Co. v. Lafayette Nat. Bank, 269 N. Y. 181, 199 N. E. 
50, one Eckart, depositor’s employee, and one Wyatt, the bank’s 
cashier, co-operating in diverting the proceeds of depositor’s checks. 
The court held that the failure of the depositor to object to the 
accounts was not excused because by direction of the conspiring offi- 
cer of the defendant bank in that case, the depositor’s monthly state- 
ment was held until called for by its dishonest employee; and through 
delivery to such employee the statements came into the depositor’s 
possession and it was under a duty to examine them. The Court said: 
“ . .. The plaintiff owed to the defendant [bank] a positive duty 
to examine the monthly statements of its accounts. It intrusted per- 
formance of that duty to its dishonest employee, Eckart, who alone 
knew that he was diverting the proceeds of the plaintiff’s checks 
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received by the bank. . .. What was said in Critten v. Chemical Nat. 
Bank, 171 N. Y. 219, 230, 63 N. E. 969, 973, 57 L. R. A. 529, in 
regard to a similar situation, applies here, with change only of the 
name of the dishonest employee; ‘The plaintiff’s position may be no 
worse because they intrusted the examination to (Eckart) instead 
of to a third person; but they can be no better off on that account. 
If they would have been chargeable with negligence or failure of an- 
other clerk in the verification of the accounts, they must be equally 
so for the default of (Eckart), so far as the examination itself would 
have disclosed the facts.’ (269 N. Y. at page 187, 199, N. E. at 
page 52) .. . Here, acquiescence was due solely to the negligence or 
wrong of the plaintiff’s own agent, and for such negligence or wrong 
the plaintiff was responsible.” The rule in the Potts case, quoted 
from the Critten case, is a fortiori applicable here where there is 
no proof and no claim of guilty co-operation or even bad faith on the 
part of the bank or any of its officers or employees. 

The Potts case is one of many decisions holding that recovery 
may be denied to a depositor for failure to examine his bank state- 
ments and returned checks. National Surety Co. v. President, etc., 
of Manhattan Co., 252 N. Y. 247, 169 N. E. 372, 67 A. L. R. 11138; 
Fredericks v. National City Bank of New York, 155 Misc. 800, 281 
N. Y. S. 821, affirmed 245 App. Div. 704, 281 N. Y. S. 964; Empire 
‘Trust Co. v. Cahan, 274 U. S. 473, 479, 47 S. Ct. 661, 71 L. Ed. 
1158; cf. Prudential Ins. Co. of America v. National Bank of Com- 
merce in New York, 227 N. Y. 510, 125 N. E. 824, 15 A. L. R. 146. 
In the Cahan case, supra [274 U. S. 479, 47 S. Ct. 662, 71 L. Ed. 
1158], a son who had a broad power of attorney to draw checks 
upon his father’s bank account, drew checks and deposited them to his 
own credit in the bank. It was held that did not charge the bank with 
notice of misappropriation so as to make it liable to the father for 
losses, especially where two years elapsed before the father discovered 
the misappropriation. The court (per Holmes, J.) said: “ ... The 
person reposing confidence in the son was not the petitioner [bank ] 
but the respondent [depositor]. ... He put his deposits absolutely 
into his son’s power, and the son, if he drew currency, as he might, 
could do with it as he saw fit... . For in addition to what we have said, 
the transactions went on for over two years and the petitioner [bank ] 
fairly might expect the respondent [depositor ] to find it out in a month 
or two if anything was wrong. Careful people generally look over 
their bank accounts rather frequently.” 


Where a bank pays out depositor’s money on a check to which 
the depositor’s signature is forged, the bank may be initially liable 
and has only an offset for damages caused by the depositor’s negli- 
gence which offset may be lost if the bank itself was also negligent. In 
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such case the bank has the burden to prove the depositor’s negligence 
and its own freedom from contributory negligence. National Surety 
Co. v. President, etc., of Manhattan Co. 252 N. Y. 247, 258, 
169 N. E. 372, 67 A. L. R. 1113; Paton Co., Inc., v. Guaranty Trust 
Co. of New York, 227 App. Div. 545, 549, 288 N. Y. S. 362. As in- 
dicated, that state of facts is not presented here as the basis for de- 
fendant’s liability. 


It may not properly be said there is here a distinction between 
the checking account and the custodian account. At trial plaintiff 
conceded that all checks drawn on depositor’s account were charged 
and appeared on the monthly statements sent by the bank to depositor. 
Plaintiff also conceded that the confirmations and statements showing 
the transactions in the custodian account were regularly sent by the 
bank to depositor and received at his office at or about the time of 
each transaction. Indeed defendant proved without contradition that 
specific advices relating to all the precise transactions, that were the 
subject of plaintiff’s claims, were sent to depositor at his office and 
received there. 

The bank had over a thousand employees, forty officers, and 
cleared between 20,000 and 90,000 checks a day. ‘The trial court 
charged without objection from plaintiff that the bank could not be 


charged with guilty participation in the embezzlements upon the 
fiction of a constructive composite knowledge of every fact of which 
any employee had notice. 


The depositor was an intelligent man, keenly interested in his 
own financial affairs. He followed the prices of the stock market, 
giving orders to his attorney-in-fact for the purchase and sale of 
securities. He kept his own check book, made out all his own checks 
and carefully numbered and accounted for them. But during the 
whole ten years in question he never once asked for or looked at any 
of the numerous statements and reports sent him by the bank when 
an examination of any one of them would have immediately disclosed 
the embezzlements as the proof indisputably showed and as depositor’s 
son, witness for plaintiff, admitted at the trial. 

We confine our ruling to this record as it comes before us. By its 
verdict the jury held the bank was not liable on any claimed notice 
prior to November, 1936. As indicated defendant may not be held 
liable on the basis of the November, 1936, transaction. In addition 
to what has been said no loss is here shown as the direct result of 
the $75,000 loan. The proceeds of that loan went into the depositor’s 
account and were paid out to his order. The losses were incurred 
through subsequent criminal acts of the depositor’s own agent in em- 
bezzling the securities and through his own gross contributory neg- 
ligence extending over a period of ten years. 
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Liability of Bank for Payment of Forged Checks 
from Depositor’s Account 


Generally a bank, to the extent that it pays a check bearing 
a forged signature of its depositor, pays out its own fund and 
cannot charge the forged check to the depositor’s account. 
However, a bank is relieved from this strict liability where its 
payment of forged checks is caused by the negligence of its 
depositor, that is, by the violation of the duty owned by the 
depositor to the bank, and where no carelessness on the part of 
the bank itself was responsible for the payment of the forged 
checks. This was decided in the case of Screenland Magazine, 
Inc. v. National City Bank of New York, Supreme Court, 
New York County, 42 N. Y. Supp. (2d) 286. 

In this case a treasurer of plaintiff corporation drew 95 
checks on plaintiff corporation’s bank account with defend- 
ant bank. The checks were drawn over a period of years and 
in each instance were payable to the treasurer’s order signed 
by him and countersigned with the forged signature of plain- 
tiff’s vice president. The signature of the vice president on 
said checks was forged by the treasurer. Defendant bank 
paid these checks between July 1, 1937, and July 26, 1938, 
and each of them was returned by defendant bank to plaintiff 
with a statement of the account on the first day of the month 
following payment. Defendant bank also enclosed with said 
statement a reconcilement statement which required plaintiff, 
as a depositor, to fill in the amount of the deposit balance ac- 
cording to plaintiff’s books on the date of the statement and 
to note any exceptions taken to defendant’s bank statement 
or to any of the returned vouchers. , 

Defendant bank during this period received from plaintiff 
21 reconcilement statements, each containing the statement 
that the canceled voucher had been examined and found to be 
complete and correct as listed on the statements accompany- 
ing them. Each of these reconcilement statements was signed 
by the treasurer and the vice president of plaintiff corporation. 
All but three of the vice president’s signatures on the recon- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 551. 
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cilements were genuine. During the year prior to June 1, 
1937, 43 similar checks, similarly forged, were also paid by 
defendant bank and in each instance similarly returned by 
defendant bank to plaintiff. Plaintiff was barred by the Stat- 
ute of Limitations from suing on this batch of checks. Plain- 
tiff did not discover or report the forgeries to defendant bank 
until July 26, 1938. 

Plaintiff brought this suit against defendant bank to re- 
cover amount paid out by defendant bank on the 95 forged 
checks, alleging in substance that it was not negligent prior 
to September, 1987, in the performance of any duty it owed 
to defendant bank, and that defendant bank was liable on the 
95 forged checks because it was negligent in making payment 
thereon. Defendant bank conceded the forgeries but con- 
tended, as a defense to this action, that plaintiff was negligent 
in failing to detect and report the forgeries on the checks prior 
to any of those in suit. 

It was held that defendant bank was not liable to plain- 
tiff for its payment of the forged checks inasmuch as the evi- 
dence clearly showed that plaintiff was guilty of negligence 
and did not fulfill the duty it owed defendant bank, and it 
also failed to properly reconcile its bank account. Defendant 
bank was not guilty of any negligence in failing to detect 
the forgeries and therefore not liable to plaintiff for its pay- 
ment of the forged checks. Plaintiff, upon the evidence, 
was clearly negligent in not fulfilling its duty to defendant 
bank. Plaintiff failed to make a reasonable and honest ex- 
amination and comparison of defendant bank’s monthly state- 
ments and returned vouchers, and it also failed to properly 
reconcile its bank account. Plaintiff, as a depositor, was so 
at fault, that the liability of defendant bank ceased to be that 
of an insurer and it became liable to the negligent depositor 
only if defendant bank itself had also been negligent in failing 
to detect the forgeries. Defendant bank thereupon was only 
chargeable with the obligation on its part to use reasonable 
care. The evidence showed that plaintiff was clearly at fault 
and it failed to show any negligence on the part of defendant 
bank. In its opinion, the court stated the following conclu- 
sions: 
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1. Generally speaking, a bank, to the extent that it pays a check 
bearing the forged signature of its depositor, pays out of its own 
fund and cannot charge the forged check to the depositor’s account. 
Weisser’s Adm’rs v. Denison, 10 N. Y. 68, 82, 61 Am. Dec. 731. “Banks 
are bound to know the signatures of their customers, and they pay 
checks purporting to be drawn by them at their peril. If the bank 
pays forged checks, it commits the first fault.” Frank v. Chemical 
Nat. Bank of New York, 84 N. Y. 209, 214, 38 Am. Rep. 501; see 
also Takenaka v. Bankers’ Trust Co., 182 Misc. 322, 229 N. Y. S. 
459, affirmed without opinion 225 App. Div. 860, 233 N. Y. S. 905; 
Id., 251 N. Y. 521, 168 N. E. 412. 

2. The bank is relieved from this strict liability where its pay- 
ment of forged checks is caused by the negligence of its depositor, 
that is, by the violation of the duty owed by the depositor to the 
bank and where no carelessness on the part of the bank itself was 
responsible for the payment of the forged checks. 

3. A depositor violates the duty he owes to his bank when he 
neglects “to do those things dictated by ordinary business customs 
and prudence and fair dealing toward the bank, which if done would 
have prevented the wrongdoing which resulted from their omission.” 
Morgan v. United States Mortgage & Trust Co., 208 N. Y. 218, 101 
N. E. 871, 873, L. R. A. 1915D, 741, Ann. Cas. 1914D, 462. 

4. A depositor is under a duty to his bank to examine canceled 
checks and statements received from the bank and to notify the bank 
promptly of any irregularities in the account. If a depositor dis- 
regards this duty, any further losses occurring as a result of such 
omission must be borne by the depositor unless the bank itself is 
guilty of contributory negligence. Critten v. Chemical Nat. Bank, 
171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 529; Morgan v. United 
States Mortgage & Trust Company, 208 N. Y. 218, 101 N. E. 871, 
L. R. A. 1915D, 741, Ann. Cas. 1914D, 462; Stumpp v. Bank of 
New York, National Banking Ass’n, 212 App. Div. 608, 209 N. Y. S. 
396; Ford, Bacon & Davis, Inc., v. Irving Trust Company,’ Dore, J., 
Sup. Ct. N. Y. County, May 17, 1934, affirmed no opinion, 242 App. 
Div. 821, 275 N. Y. S. 968, leave to appeal denied 266 N. Y. liv. 

5. Although as a general rule it is the duty of a depositor to com- 
pare the returned check vouchers with the check stubs, the check 
stubs are not always regarded as the only acceptable standard of 
comparison. The depositor may use, for purposes of verification 
and reconciliation, any accurate record book kept by him in the regu- 
lar course of business. Critten v. Chemical Nat. Bank, 171 N. Y. 
219, 63 N. E. 969, 57 L. R. A. 529; Takenaka v. Bankers’ Trust Co., 
132 Misc. 322, 229 N. Y. S. 459, affirmed without opinion 225, App. 
Div. 860, 233 N. Y. S. 905, affirmed 251 N. Y. 521, 168 N. E. 412. 


1No opinion for publication. 
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6. The duty of verification and of reconcilement may be dele- 
gated to any employee who has proved himself competent and trust- 
worthy. ‘Takenaka v. Bankers’ Trust Co., supra. 

7. A depositor cannot be charged with the knowledge which the 
dishonest employee had gained while he was stealing from him (Potts 
& Co. v. Lafayette National Bank, 269 N. Y. 181, 187, 199 N. E. 
50, 103 A. L. R. 1142), but a “depositor must be held chargeable 
with knowledge of all the facts that a reasonable and prudent ex- 
amination of the returned bank statements, vouchers and certificates 
would have disclosed had it been made by a person on the depositor’s 
behalf who had not participated in the forgeries.” Ford, Bacon & 
Davis, Inc., v. Irving Trust Company,’ Dore, J., Sup. Ct. N. Y. 
County, May 17, 1934, affirmed no opinion 242 App. Div. 821, 275 
N. Y. S. 968, leave to appeal denied 266 N. Y. liv. 

8. The plaintiff concedes that since September, 1937, substantially 
the whole of the last year of the forgery period, it did not fulfill the 
duty it owed to its bank and that it failed since then properly to 
reconcile its bank account. The first forged check sued on (not barred 
by the statue of limitations) is dated June 30, 1937. During the 
year prior thereto 43 similar forged checks were also paid by the 
bank and charged to the depositor’s account. 

9. The evidence clearly establishes, however, that the plaintiff 
depositor was guilty of negligence, and of a breach of the duty it 
owed to its bank, prior to September, 1937. As early as April, 1937, 
all semblance of regularity in the making of check stub entries dis- 
appeared. Upon the receipt of the April, 1937, and the subsequent 
monthly bank statements and returned vouchers, a reasonable and 
honest examination and comparison would have disclosed the forgeries 
or would have unveiled the irregularities, leading inevitably to such a 
disclosure. Even if the plaintiff had compared the returned vouchers 
with the cash book instead of the check stubs, a prudent and honest 
comparison would have disclosed the forgeries as early as June, 
1937. We have here forgeries recurring from month to month in a 
long series and the depositor’s negligence as to the earlier forgeries 
made possible the later ones. 

10. The defendant bank was not guilty of any negligence in fail- 
ing to detect the forgeries. A corporate resolution of the depositor, 
on file at the bank, authorized the payment of checks to officers of the 
plaintiff. Many of the forged checks were cashed at the bank by an 
employee of the plaintiff, known to be such by the bank. The bank 
received from the plaintiff depositor 21 reconcilement statements upon 
plaintiff’s account. These reconcilement statements, according to 
the bank’s practice at that time, were sent out each month with the 
monthly bank statement and returned vouchers. The bank’s printed 


1 No opinion for publication. 
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form required the depositor to fill in the amount of the deposit balance 
according to the depositor’s books on the date of the statement and 
to note any exceptions taken to the bank’s statement or to any of the 
returned vouchers. The form contained a statement: “The canceled 
vouchers returned have been examined and found to be complete and 
correct as listed on the statements accompanying them.” Each of 
those reconcilement statements purported to be signed on behalf of 
the plaintiff by Joshua Superior and J. S. MacDermott. The testi- 
mony shows that all MacDermott signatures on the reconcilements 
were genuine with the exception of the last three. 

11. A careful examination of the forged signatures and a com- 
parison between them and admittedly genuine signatures of Mr. Mac- 
Dermott lead me to the conclusion that the forgeries were good imita- 
tions. The uncontradicted testimony of the handwriting expert called 
by the bank was also to the effect that the forgeries were good imita- 
tions of the genuine signature. There is a big difference between 
examining signatures singly, or two or three at a time, and having 
all of the checks spread out before you at one time, for purposes of 
study and comparison. As the handwriting expert testified, the prob- 
lem of detecting forgeries becomes much simpler as soon as groups of 
valid and questioned signatures are examined at the same time. The 
forgeries were not tracings of the genuine signature. They varied 
among themselves as Mr. MacDermott’s genuine signature varied. 

As I examine these forged signatures, I find that the striking 
characteristics of Mr. MacDermott’s signature have been cleverly 
imitated. It is true that the forger did not do so well with the let- 
ters “ott” in the MacDermott signature, but taking the signature 
as a whole, the forgery was not a clumsy one but was skilfully 
perpetrated. ; 

12. These checks were handled in accordance with the bank’s reg- 
ular practice. Each of the forged checks at the time of payment 
was examined as to signature and passed on either by a paying teller, 
with respect to those checks which were cashed at the bank window, 
or by a signature control man as to those checks presented through 
the exchanges. The signatures were passed on by various experienced 
and trusted bank employees (eleven in all) and the bank paid the 
checks in good faith, believing them to be genuine. There was nothing 
on the face of the checks themselves to arouse suspicion. 

It undoubtedly is true that almost every forgery, no matter how 
cleverly done, can be detected if it is subjected to an examination 
sufficiently minute, painstaking and expert. The demands of modern 
business and banking, however, prevent a bank from making any such 
detailed, highly expert examination. ‘Tellers and signature men can- 
not be held to the degree of expertness of a handwriting expert. It is 
by no means uncommon for handwriting experts themselves to differ 
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concerning the authenticity of signatures. The law applies the rule 
of reason in dealing with a situation such as is here presented. The 
bank starts with the burden of strict liability. In the first instance 
it is virtually the insurer of the validity of its depositor’s signature. 
That strict liability is modified when it appears that the depositor him- 
self has been guilty of a breach of duty owed to the bank, when because 
of the carelessness or fault of the depositor a long continued repeti- 
tion of the forgeries is made possible. When the depositor is so at 
fault, the liability of the bank ceases to be that of an insurer; it be- 
comes liable to the negligent depositor only if the bank itself has also 
been negligent in failing to detect the forgery. The strict liability 
imposed by the law in the first instance is then transformed into an 
obligation on the part of the bank to use reasonable care—that degree 
of prudence which could reasonably be expected of a bank. The evi- 
dence shows that the depositor was clearly at fault; it fails to show 
any negligence on the part of the bank. 


——————————EEEE 


Liability of Accommodation Signers of Note 
As Sureties 


A person signing a promissory note without receiving any 
consideration therefor, but merely to accommodate a co-signer, 
is a surety on the note and as such is liable to payee for pay- 
ment thereof, irrespective of payee’s failure and refusal to 
foreclose a chattel mortgage given by co-signer as collateral 
for the loan. First National Bank of Fort Worth v. Brown, 
Court of Civil Appeals of Texas, 172 S. W. Rep. (2d) 151. 

Four persons, defendants in the instant action, signed a 
promissory note for $2,000 due in sixty days, payable to dece- 
dent payee. The note contained a stipulation that all four 
signers of the note were to be regarded as principals so far as 
their liability to payee was concerned. Only one of the de- 
fendants, one Brown, received the proceeds of the note. The 
other three defendants received no benefit therefrom and were 
accommodation signers, which fact was known to decedent 
payee. Brown also executed a chattel mortgage on certain 
drilling equipment as collateral surety for the loan. Later de- 
cedent payee and Brown entered into a written agreement 
relative to the manner in which Brown was to use the proceeds 
NOTE—For similar decisions see B.L.J. Digest (FifthEdition)§#2. 
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of the note. This agreement was executed without the knowl- 
edge or consent of the three defendants. Subsequent to 
Brown’s default on the note, the three defendants requested 
decedent payee to foreclose chattel mortgage held as collat- 
eral. Decedent payee refused to foreclose, stating that she 
believed Brown would pay the note. Decedent payee never 
negotiated the note and upon her death the note was found 
among her effects. 

Plaintiff bank, executor of decedent payee’s estate, brought 
this action against all four defendants to recover on the note 
and also to foreclose the chattel mortgage against Brown. ‘The 
lower court denied recovery on the note against the three de- 
fendants but allowed plaintiff to foreclose chattel mortgage. 
Judgment against Brown was obtained by default. 

Upon appeal by plaintiff, it was held that the three de- 
fendants were sureties on the note and not principals, notwith- © 
standing the stipulation contained in the note that the defend- 
ants were to be regarded as principals, and as such they were 
liable to plaintiff for payment of the note. The court fur- 


ther held that the subsequently executed written agreement 
between Brown and decedent payee did not so alter the original 
obligation as to release defendants from their liability, nor were 
defendants released from their liability as sureties by dece- 
dent’s payee’s failure to foreclose chattel mortgage. In its 
opinion, the court wrote: 


The note signed by the makers recites on its face: “All signers are 
endorsers of this note are to be regarded as principals, so far as 
their liability to payee is concerned, and each of us . . . waives presenta- 
tion hereof for payment ... and I, we and each of us . . . consent 
that the payee or other owner of this note may at any time... ex- 
tend the date of maturity hereof without consulting the other 
signers. ...” 

Notwithstanding the stipulation in the note that all are principals, 
since the note had not been negotiated but remained in the estate of 
the payee, these defendants were privileged to allege and prove, if 
they could, that they were in fact sureties and not principals, with 
full knowledge of the facts with the payee. McFarland v. Shaw, Tex. 
Com. App., 45 S. W. 2d 193; Marshall National Bank v. Smith, 33 
Tex. Civ. App. 555, 77 S. W. 237, writ refused. There are some 
decisions by our Courts of Civil Appeals which use language that could 
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be construed to announce a different rule, yet we think the greater 
weight of authority supports the one here announced. 

In First Nat’l Bank v. Skidmore, Tex. Civ. App., 30 S. W. 564, 
the note under consideration provided that the makers promised, 
“jointly and severally,” to pay, yet under pleading and proof that 
payee knew some of the signers executed the note to accommodate 
another signer, those so signing were held to be sureties for their co- 
maker. 

In Brinker v. First Nat’l Bank of Cleveland, Tex., Com. 
App., 37 S. W. 2d 136, the note stipulated that the signers 
promised to pay as “principals” and the court held, under the 
allegations and proof, that certain signers were sureties only, 
and that an extension of maturity date to the principal re- 
leased the “sureties” from liability. In the two cited cases, those 
found to be sureties are referred to as “accommodation sureties.” 

In our Uniform Negotiable Instrument Act, Section 29, Art. 
5933, R. C. S., we find special reference made to “accommodation 
parties” as applicable to such instruments; they are said to be such 
persons who have signed instruments as makers, drawers, acceptors 
or indorsers without receiving value therefor, and for the purpose of 
lending their names to some other person. The only one of the de- 
fendants who testified in this case concerning the matter, said Miss 
Sands, the payee, did not ask him to sign the note but that he signed 
it at the request of A. J. Brown. In a broad sense, it may be said 
that any one who signs a note or obligation, when he does not receive 
any monetary consideration therefor, is to “accommodate” some other 
person. If it be to accommodate one of the co-signers, he would 
nevertheless be a surety on the instrument and liable for its payment 
to the payee. The fact that one who signs a note received no part 
of the consideration does not of itself constitute him an “accommoda- 
tion party,” as contemplated by the negotiable instrument act. The 
meaning of the words “accommodation party,” as used in the Act, 
has a special and technical meaning, and is not there used in its 
broadest popular sense. It is only in those cases where the note is ex- 
ecuted for the sole purpose of negotiation by the payee, and thereby 
to procure credit, that the signing will be deemed an accommodation 
note for the payee. Brinker v. First National Bank of Cleveland, 
Tex. Civ. App., 16 S. W.' 2d 965 (reversed upon other grounds, Tex. 
Com. App., 37 S. W. 2d 136) ; National Bank of Commerce of Hous- 
ton v. Rogers, Tex. Civ. App., 125 S. W. 2d 632, writ dismissed ; 
Paden v. American State Bank & Trust Co., Tex. Civ. App., 108 
S. W. 2d 243. 

Felker v. Thomas, Tex. Civ. App., 83 S. W. 2d 1055, discusses 
the effect of the language used in Section 29, Art. 5983, supra. 
There it is held that the expression in the Act referring to the 
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signer having received no value for the signing, means, without 
value for the instrument and not for the accommodation. It 
is clear to us that the defendants here loaned their credit 
to Brown, one of their co-signers, and that the accommodation was to 
him and not to the payee. This is true even though the payee may 
have also benefited by their signing; it would be difficult to imagine 
a case of suretyship that did not result in a benefit to the payee. 
It is unimportant, as we view this case, whether the defendants re- 
ceived any benefit or value for having signed the note. The court 
did find as a fact that they had interests in oil and gas leases in the 
vicinity of the place where Brown was expected to drill an oil well. 
The defendant who had testified in the case said he and another de- 
fendant had leases in the vicinity and he was interested in seeing this 
well (the one to be drilled by Brown) or some other well drilled, but 
that was not the reason he signed the note. 

The court found as a fact that these defendants were accommoda- 
tion signers of the note. We may not assume that by such finding 
the court meant to hold that defendants were not liable on the note 
because of the provisions of Section 29 of Art. 5933. Defendants 
did not so plead their defense; they do not contend here that they 
were entitled to immunity on that finding, but only upon the ground 
that they were sureties, and because of the acts of payee, they were 
released from liability. In their briefs, defendants say they have never 
contended that the note sued on is accommodation paper, and that 
question is not in the case. They insist that the fact finding by the 
court is equivalent to a finding of suretyship on their part. We think 
this is a proper construction to place upon the court’s findings. Our 
courts seem occassionally to refer to sureties as “accommodation 
sureties” and “accommodation signers,” while discussing their rights 
and liability as sureties. See Howth v. J. I. Case Threshing Ma- 
chine Co., 116 Tex. 434, 293 S. W. 800, and Brinker v. First National 
Bank of Cleveland, Tex. Com. App., 37 S. W. 2d 136. 

The testimony upon which the court must have based his finding 
that Miss Sands knew of the relation between Brown and the other 
signers, was rather meager, but we are unable to say it was without 
probative value. It consisted of proof that the next day after the 
note was executed she entered into a written agreement with Brown 
as to what use should be made of the money, and upon another oc- 
casion, when some of the defendants asked her why she did not sue 
and foreclose a chattel mortgage lien against Brown, she said she did 
not wish to embarrass Brown, that he was a good oil man and she 
believed he would pay her. 

Under the facts found by the court, we think defendants were 
sureties on the note and not principals. 

Points 5 to 8 assert error in the conclusion of law announced by 
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the court, to the effect that because of the facts found by him, the 
Bank (executor) should not recover against the three defendants. 
This involves the pertinent inquiries: (1) Did Miss Sands, the payee, 
by “negligently” failing and refusing to foreclose the chattel mortgage 
lien, upon the oral requests of defendants, release the sureties on 
the note? And (2) Did she, by entering into the written agreement 
with Brown, on July 8, 1936, so alter the original obligation signed 
by Brown and the defendants as to release the latter? We think 
both questions should be answered in the negative. 

When the payee of a note has taken a chattel mortgage lien from 
one of the makers of a note to secure the obligation, it is the settled 
rule in this state that such lien holder must use ordinary care to preserve 
the lien and property, for the reason all signers have an interest there- 
in; but this duty is ordinarily not one of action, nor is he liable for 
loss resulting from mere passivity. If he fails to exercise ordinary 
care (under the rule announced) resulting in waste or loss of the 
security, the surety will be discharged. 39 Tex. Jur., p. 959, § 52. 
The dissipation or loss of security that is held to secure payment 
or performance, which results from inaction or passive negligence of 
the creditor or obligee, does not discharge the surety. 39 Tex. Jur., 
p. 963, § 55; Stetson v. First National Bank, Tex. Civ. App., 44 
S. W. 2d 792, writ refused; Ramsey v. Wahl, Tex. Com. App., 235 
S. W. 838. 

The most that can be said of the fact findings by the court, sup- 
plemented by the statement of facts, is that upon the oral request, or 
rather the inquiry, of two of the defendants, they asked her why she 
did not sue on the note and foreclose the mortgage lien, advising her 
that she was liable to lose her debt if she did not; that she declined, 
saying, in effect, that she did not want to embarrass Brown, that 
he was a good oil man and she believed he would pay her. The de- 
fendants relied upon this conversation and thereafter made no effort 
to keep up with the mortgaged property and did not know where 
it was at the time of the trial. This does not mean that the property 
has been wasted, dissipated or vanished out of existence and cannot 
be located. There is no finding or evidence that the security is gone. 
Miss Sands’ inaction was only passive and cannot be said to be “active” 
negligence resulting in the loss of the security. 

In the circumstances of this case, an oral request for the payee 
to sue is not sufficient to require action on her part. Neyland v. 
Lanier, Tex. Civ. App., 273 S. W. 1022, writ dismissed. Moreover, 
under the provisions of Article 6244 R. C. S., before the sureties 
could be relieved of liability under Article 6245, such a notice or re- 
quest must have been in writing. 

Relative to the agreement between the payee in the note and the 
principal maker, Brown, the defendants here pleaded that it consti- 
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tuted a material alteration of the obligation made between them and 
Miss Sands, the payee. The court found as a fact, and it may be 
inferred that he concluded as a matter of law, that such agreement 
was made without the knowledge of the three complaining defend- 
ants and that its effect was to materially alter their obligation and ~ 
thus release them. 

The note sued on bears date of July 7, 1936. ‘The agreement 
between Miss Sands and Brown bears date of July 8, 1936. The chat- 
tel mortgage lien securing the debt is dated July 7, 1936, and was 
acknowledged by Brown on July 22, 1936. 

The agreement complained of as altering the note illiaaitini omit- 
ting the attached acknowledgment, is as follows: 


“State of Texas, County of Tarrant. Know all Men by These 
Presents: 

“That We, Miss Stella Sands of Fort Worth, Tarrant County, 
Texas, and A. J. Brown, of Fort Worth, Tarrant County, Texas, en- 
tered into this agreement in connection to Two Thousand Dollars 
($2,000.00) advanced by Miss Stella Sands of this date to A. J. 
Brown, as set out in Chattel Mortgage delivered by said A. J. Brown 
of this date to Miss Stella Sands. Said $2,000.00 is to be used, 
$900.00 for payment of rentals on leases in the block upon which ex- 
tensions could not be made, leaving a balance of $1,100.00 to be used 
in moving in machinery on the location, setting up same, moving in fuel 
oil and other necessary things to be done, in order that drilling work 
may proceed in as systematic manner as is possible. Actual moving 
in machinery to proceed not later than July 22, 1936, and actual 
drilling of the well to proceed immediately after machinery is moved 
in and set up. 

“Witness Our Hands, this the 8th day of July, 1936, at Fort 
Worth, Texas. 

“Stella Sands, 
“A. J. Brown.” 


It requires no authorities in support of the assertion that when 
the note was executed, with Brown as principal and the other signers 
as sureties, Brown was entitled to receive the funds promised, to be 
used by him as he saw fit and proper; but under the undisputed facts 
in this case, we think the agreement above quoted did not alter this 
privilege and option by Brown. Miss Southall, the notary public 
before whom the instrument was executed, testified, in effect, that she | 
was the secretary of defendant Hart, at whose office the note was 
payable; that Brown frequently came into that office and had a folder 
filed there; that he brought the instrument into the office, written in 

“longhand, and she copied it; that it was then signed by Brown and 
Miss Sands. There is nothing to indicate that Miss Sands had made 
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any request of Brown as to what use he would put the funds, nor that 
Brown was doing anything more than exercising his option to use 
the funds in the manner set out in the agreement so signed, and that 
the payee was assenting to such option by Brown. 

We see nothing in the instrument to bring it within the provisions 
of section 125 of Article 5939, which is designed to relieve makers of 
liability because of subsequent alterations of their obligations. The 
section referred to enumerates five elements deemed as alterations, 
neither of which is before us, and concludes: “Or which (alteration) 
adds a place of payment where no place of payment is specified, or 
any other change or addition which alters the effect of the instru- 
ment in any respect, is a material alteration.” 

No complaint is made of the default judgment entered against 
A. J. Brown and that part of the judgment will not be disturbed. 

We hold that the trial court erroneously applied the law per- 
taining to the defendants, J. H. Ferrell, H. F. Spelman and Edgar 
T. Hart in entering judgment that the Bank take nothing as against 
them. 

The three named defendants, although sureties, were obligated to 
pay the note, if the principal Brown did not do so. It is true that the 
three sureties prayed for judgment over against Brown for any 
amount that she be awarded against them, but since Brown filed no 
answer and a default judgment was taken against him by the Bank, 
and the other defendants not having process issued and served on 
Brown on their cross-action, they were in no position to have a judg- 
ment against him as prayed for, nor can one be so rendered by us. They 
have, in law, waived such a right. 39 Tex. Jur., p. 987, § 75. 

The case appears to have been fully developed and no useful pur- 
pose would be served by remanding the case for another trial, and 
it becomes our duty to render such judgment as the trial court 
should have entered. 

Under authority of Neyland v. Lanier, Tex. Civ. App., 273 S. W. 
1022, writ dismissed, the judgment of the trial court, insofar as it 
entered judgment against A. J. Brown, will be left undisturbed, and 
in all other respects the judgment will be reversed and rendered for 
First National Bank of Fort Worth, Texas, executor, against J. H. 
Ferrell, H. F. Spelman and Edgar T. Hart, for the principal amount 
of the note of $2,000, with interest and attorney’s fees as therein pro- 
vided, and for costs of suit. It is so ordered. 





BANKING DECISIONS 


| 

| In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Liability of Bank for Payment After Depositor’s 
Death 


Lourie v. Chase National Bank, Supreme Court, 42 N. Y. Supp. (2d) 205 


Payment by a bank of a check of a depositor after his death, 
made by the bank in good faith without knowledge of the death or of 
facts sufficient to cause an inquiry is a valid payment. 

In this case decedent, a depositor in defendant bank, while abroad 
cabled instructions to defendant bank to transfer his account to a 
bank in Paris. Defendant did so, without any knowledge meanwhile 
of the death of the decedent at the time it transferred decedent’s 
account. Plaintiff, administrator of decedent’s estate, brought this 
action to recover the decedent’s bank account allegedly transferred. 


It was held that the transfer of the decedent’s bank account upon 
decedent’s cabled instructions fell into the category of payment of 
checks of a depositor after his death, and if made in good faith 
without knowledge of the death or of facts sufficient to cause an 
inquiry was a valid payment. Whether defendant bank made suffi- 
cient inquiry into the facts, in this case, could be determined only 
upon atrial. The issue of facts in the instant case cannot be deter- 
mined summarily. Inquiry must be made as to whether or not the 
cablegram was sent before or after decedent’s death, whether or not 
it was sent by decedent or by his wife under her power of attorney, 
and if sent by wife whether the power survived the death under 
controlling French Law. 


Action by Mare Lourie, as administrator, etc., against Chase National 
Bank to recover a bank account of plaintiff’s intestate allegedly trans- 
ferred upon intestate’s cabled instructions received after his death. On 
motion by plaintiff for summary judgment. 

Motion denied. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 284. 
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Harry Lieboff, of New York City, for plaintiff. 
Milbank, Tweed & Hope, of New York City, for defendant. 


BERNSTEIN, J.—Under the unusual circumstances disclosed by the 
pleadings and affidavits it is evident that there are issues of fact here 
which can only be determined upon a trial. It is well settled that pay- 
ment by a bank of a check of a depositor after his death, made by it in 
good faith without knowledge of the death or of facts sufficient to cause 
an inquiry, is a valid payment. Glennan v. Rochester Trust & Safe 
Deposit Co., 209 N. Y. 12, 102 N. E. 537, 52 L. R. A., N. S., 302, Ann. 
Cas. 1915A, 441. Where the depositor resides or is temporarily abroad 
such payments are, under prevailing banking methods, frequently made 
on cable or telegraphic orders of the depositor. In those cases the orders. 
for payment fall into the category of checks, and the same rule would 
apply. While the defendant alleges here that it had no knowledge of 
the death of the depositor at the time that it transferred his account to 
the Chase Bank, Paris (not a branch of the defendant), upon cable 
instructions allegedly given by him, the protection afforded it by rule 
would further depend upon whether or not, under the existing conditions, 
it should have made inquiry to satisfy itself that he was then still alive. 
That in itself would involve an inquiry into the facts. And, if the rule 
is applicable to the transaction, there are other issues of fact which 
cannot be resolved summarily. They include the questions whether or 
not the cablegram was sent before or after the depositor’s death ; whether 
or not it was sent by the depositor or by his wife, under her power of 
attorney; and finally, if sent by his wife, whether or not that power of 
attorney survived her husband’s death under the laws of France which 
controlled it. 


Presumption of Holder in Due Course of Note 


Walter E. Heller & Co. v. Martin, Appellate Court of Illinois, 48 
N, E. Rep. (2d) 771 


Where maker of installment note gave note for purchase of 
merchandise and note was negotiated by payee to a holder, before 
maturity, the presumption that holder holds in due course may be 
‘overcome by evidence showing that at time note was purchased the 
maker had a good defense as against original payee. 

“In this case defendant executed installment note for $391.30 pay- 
able in 17 installments to the order of Kol-Master corporation for 
the purchase of a stoker.. Subsequently Kol-Master corporation 
indorsed the note, before any insfallment was due, to the plaintiff. 
Plaintiff claimed the note was negotiable and that it was a holder in 


_ NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 660. 
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due course for value and without notice of any defense. Defendant 
claimed that the execution and delivery of the note was obtained by 
Kol-Master corporation through false representations of the quality 
and worth of stoker, that it was worthless, and further that plaintiff 
was not a holder in due course but took the note with notice of 
defenses. At the trial in the lower court, plaintiff introduced the 
note in evidence and rested. Defendant offered to introduce evidence 
that stoker sold to defendant was defective and useless and beyond 
repair and further evidence which would have justified inference that 
purchase of note was made by plaintiff with knowledge of defenses 
as between defendant and Kol-Master corporation. Plaintiff objected 
to introduction of this evidence by defendant and it was excluded by 
the court. 

It was held that the lower court was in error in excluding evidence 
which would have disclosed that note was obtained through false 
representations of the Kol-Master corporation and that the considera- 
tion for which it was given had wholly failed and that the stoker 
which defendant purchased was entirely worthless. Upon defendant 
showing these facts, the presumption that plaintiff was a holder in 
due course disappeared, and the burden was cast upon plaintiff to 
show that the purchase of the note was made under such circumstances 
as to make plaintiff a holder in due course under statute. 


Action on an installment note by Walter. E. Heller & Company against 
Johanna Martin. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Laurence M. Fine, of Chicago, for appellant. 

William H. Sloan and Theodore Sharf, both of Chicago, for appellee. 


MATCHETT, P. J.—On a former appeal in this case we reversed 
a judgment for plaintiff and remanded the cause for trial. Heller & Co. v. 
Martin, 307 Ill. App. 240, 29 N. E. 2d 870. Upon remandment and on 
trial by jury, at the close of all the evidence the court, after excluding 
practically all the evidence offered by defendant, on motion of plaintiff, 
directed a verdict for the full amount of plaintiff’s claim with interest, 
amounting to $473.41. Again defendant appeals. 

The suit is based on an installment note dated May 13, 1937, for 
$391.30, payable in 17 installments to the order of Kol-Master Corpora- 
tion, and by it endorsed May 17, 1937, before any installment was due. 
Plaintiff claimed the note is negotiable and that it is a holder in due 
course, for value and without any notice of any defense. (Ill. State 
Bar Stats. 1941, Chap. 98, § 52, p. 2182-3) Smith-Hurd Anno. Stats. 
Par 72, p. 165. 

The defense interposed was that the consideration for the ‘‘note’’ 
given was merchandise, namely, a device known as a stoker; that the 
execution and delivery of the installment note was obtained by Kol- 
Master through false representations of the quality and worth of the 
stoker ; that it was in fact worthless; further, that plaintiff was not a 
holder in due course but took the ‘‘note’’ with notice of defenses. 


‘ 
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On trial, plaintiff introduced the ‘‘note’’ in evidence and rested. 
Plaintiff offered no evidence tending to show the circumstances under 
which it became the owner. Defendant then called plaintiff’s manager 
asa witness. He said he represented plaintiff in the transaction in which 
the ‘‘note’’ was purchased from Kol-Master, and at the time he received 
the ‘‘note’’ for plaintiff he also received a conditional sales contract. 
He was asked if he detached the ‘‘note’’ from the contract. Plaintiff 
objected. The objection was sustained. Defendant offered the document 
in evidence, and the physical condition of the ‘‘note’’ and the contract 
indicates the ‘‘note’’ and contract were executed together on a form 
used by Kol-Master and that the ‘‘note’’ and the contract were detached 
from each other in plaintiff’s hands. This is evident not only from the 
physical condition of the papers but also from the contents of the ‘‘note’’ 
and the contract, bearing the same number. 


The conditional sales contract describes the merchandise sold by 
Kol-Master and its price; also shows a ‘‘finance charge’’ of $31.30, 
making up the exact amount for which the ‘‘note’’ was given. The body 
of the contract of Kol-Master and defendant consists of a full page of 
closely printed matter in small type. It provides that title and owner- 
ship is to remain in Kol-Master, etc. On the back of the contract is a 
printed assignment and conveyance of the property therein described 
to plaintiff from Kel-Master. There is an appropriate blank for the 
insertion of the name of the assignee, the plaintiff, and by the instrument 
Kol-Master conveys the property to the assignee plaintiff under seal. 
Plaintiff therefore received not only the ‘‘note’’ but also an assignment 
to himself of the property which was the consideration for the ‘‘note.”’ 

Plaintiff’s manager testified that at the time of the purchase of the 
‘‘note’’ Kol-Master delivered to plaintiff an instrument called a 
‘Schedule of Receivables.’’ This schedule is in evidence as defendant’s 
exhibit No, 4. It bears the same number as the ‘‘note’”’ and the contract. 
On one side of it is written a description of the ‘‘note.’’ On the back 
of it is a printed page designated ‘‘ Assignment and Guaranty Agree- 
ment.’’ This guaranty is a closely printed page in small type, addressed 
to plaintiff, signed by Kol-Master and dated May 14, 1937. It is under 
seal. It recites that any ‘‘receivable’’ not acceptable to plaintiff may 
be eliminated by it; guarantees payment; requires plaintiff to collect and 
Kol-Master agrees on demand to repurchase the ‘‘receivable’’ and to 
pay all expenses. It is also agreed the rights under the guaranty shall 
inure to the benefit of the assignees, successors, administrators, etc., 
and that these shall be bound. 

Plaintiff’s manager testified that in about four years past plaintiff 
and Kol-Master had about 550 similar transactions. Defendant’s attor- 
ney asked the witness how the account between plaintiff and Kol-Master 
stood January 1, 1938; how it then stood; what was the total of the 
transactions for 1937 and 1938; whether plaintiff had any reserve cash 
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in its hands in favor of Kol-Master at any time after the purchase of 
the note; if there was a surplus and what was done with it. Objections 
of plaintiff were sustained to these questions. Defendant then offered 
to prove by the witness that plaintiff and Kol-Master had an arrange- 
ment whereby ‘‘notes’’ attached to conditional sales contracts were 
taken by plaintiff upon condition that in the event of non-payment 
plaintiff would be reimbursed from funds available upon other receiv- 
ables scheduled. Defendant then offered in evidence the guaranty 
of Kol-Master Corporation. Plaintiff objected and the objection was 
sustained, the court remarking that there was no foundation laid for its 
introduction. Defendant then offered in evidence the ‘‘Schedule of 
Receivables.’’ Plaintiff objected that there was an endorsement on the 
back of the ‘‘note’’ showing that plaintiff purchased it, and that any 
arrangement between Kol-Master and plaintiff was immaterial to the 
issues. The court sustained the objection. 

Defendant then called Mrs. Olesen, a sister of defendant, who was 
asked questions with reference to the purchase of the stoker from Kol- 
Master. She was asked to give her conversation with the sales manager 
of Kol-Master. She identified exhibits she had received from him. She 
identified exhibits which disclosed the representations upon which the 
purchase of the stoker was made. All were objected to by plaintiff and 
its objections were sustained. 

Mr. Prexl, who had been in occupation stoker service for ten years, 
was called as a witness. He stated that he had examined the stoker 
installed ; that he has had experience with such stokers. He was asked 
as to its condition, but on plaintiff’s objection was not permitted to 
answer. Defendant then offered to prove by these witnesses that the 
stoker was defective and useless, could not be used, could not be repaired, 
‘‘that the defendant and Mrs. Olesen had various conversations with 
the various representatives of the Kol-Master Corporation; that the 
stoker is useless and cannot be repaired; that an attempt was made by 
the Kol-Master people to repair the same but that they could not; and 
that the men who came out there, sent by the Kol-Master Corporation, 
said that the stoker could not be repaired and that it was worthless; 
that the stoker caused damage to the building; that- the defendant 
detached the stoker and removed it to another place in the basement, 
and purchased another stoker.’’ 


The plaintiff objected to the offer disclosing the theory upon which 
its case was tried. Plaintiff’s attorney said: ‘‘The plaintiff objects to 
all of that offer of proof on the ground that the same is immaterial, 
irrelevant, and incompetent, and no sufficient foundation has been laid 
therefor, particularly that the defendant must first lay the foundation 
by proving that at the time the plaintiff purchased the note sued on 
here, the plaintiff had notice or knowledge of those facts or part of those 
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facts.’’ The Court said: ‘‘Proof will be rejected. Is that all?’’ Mr. 
Fine: ‘‘That is all of my case.’’ 


Section 59 of the Negotiable Instruments Act (which is Section 79, 
Smith-Hurd Ill. Anno. Stats., Chap. 98, p. 189) provides: ‘‘Every 
holder is deemed prima facie to be a holder in due course; but when 
it is shown that the title of any person who has negotiated the instrument 
was defective, the burden is on the holder to prove that he or some person 
under whom he claims acquired the title as a holder in due course. .. .’’ 

This case seems to have been tried by plaintiff on the theory that 
the presumption that a holder who as here has purchased before maturity 
holds in due course prevails throughout the case, and that until defend- 
ant by direct evidence disproved that presumption, it would not have 
a right to show the title of Kol-Master to the ‘‘note’’ was defective, or 
that in his hands it was subject to defenses at the time it was sold to 
plaintiff. We hold this an erroneous construction of the statute. As we 
understand it, while there is prima facie a presumption that a holder 
who takes before maturity holds in due course, that presumption may be 
overcome by evidence showing that at the time the instrument was 
purchased the maker of it had a good defense as against the original 
payee. We hold defendant had a right to show, as she offered to do, 
that the ‘‘note’’ was obtained through false representations of the payee; 
that the consideration for which it was given had wholly failed and 
the article she purchased was entirely worthless. When and if this 
showing was made, the presumption plaintiff was a holder in due course 
disappeared and the burden was cast upon it to show that the purchase 
of the ‘‘note’’? was made under such circumstances as to make it a 
holder in due course under the statute. Justice v. Stonecipher, 267 Il. 
448, 108 N. E. 722; Bell v. McDonald, 308 Ill. 329, 139 N. E. 613; 
Owens v. Nagel, 334 Ill. 96, 165 N. E. 165; Industrial Loan & Trust 
Company v. Bell, 300 Ill. App. 502, 21 N. E. 2d 638. There is no such 
evidence. The written documents show that, as a matter of fact, plain- 
tiff at the time it received the ‘‘note’’ took title to the merchandise 
which was the consideration for which it was given. The jury might 
infer, as a matter of fact, that as the owner plaintiff would know the 
worthlessness of the property, its kind and quality. 

Passing over the question of whether this ‘‘installment note’’ was a 
negotiable instrument within the definition of the statute, we hold prac- 
tically all the evidence excluded should have been admitted. This 
excluded evidence would have justified inferences that when plaintiff 
purchased the ‘‘installment note,’’ took the assignment, etc., the purchase 
was made with knowledge of the defenses as between the payee and the 
maker; in brief, that plaintiff is not a holder in due course within the 
meaning of the statute. As we have seen, this was the presumption 
under Section 59, and plaintiff did not offer any evidence to rebut it. 
The whole transaction would appear to be well designed to defraud 
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defendant in case the stoker proved to be worthless, as the offered 
evidence tended to show. 

For the errors pointed out the judgment will be reversed and the 
cause remanded. 


Action Against Bank for Payment of Check Bearing 
Forged Indorsement Not Precluded by Statute 


Block v. Schwartz, Supreme Court, 41 N. Y. Supp. (2d) 837 


The statute providing that no bank shall be liable to depositor for 
payment of check bearing forged indorsement unless bank is notified 
within two years after return to depositor is not ‘‘retroactive’’ so as 
to preclude recovery from bank for payment on forged indorsement 
of check returned to depositor more than two years prior to com- 
mencement of action. Negotiable Instruments Law, . 43. 

A trustee in bankruptcy of a bankrupt, who had: in 1938 drawn 
four checks to order of defendant Schwartz, brought suit against 
defendant Schwartz and defendant bank for recovery of moneys 
belonging to bankrupt estate, on’ basis of defendant Schwartz’ 
denial of indorsements or authorization of indorsemehts of checks. 
Defendant bank pleaded the section of the Negotiable: Instruments 
Law, effective March 13, 1941, precluding recovery by depositor 
unless drawer bank is notified within two years after return of 
voucher of any payment on forged or unauthorized instrument. In 
the instant case no demand for payment was made on defendant 
until August 6, 1941. 

It was held that the statute was not retroactive so as to preclude 
recovery from defendant bank for payment on forged indorsements 
of checks. Defendant bank could not avail itself of protection of 
this statute. 


Action by Max E. Bloch, as trustee in bankruptcy of Melbourne Shirt 
Company, Incorporated, against Charles Schwartz and another, im- 
pleaded with Trade Bank of New York. From so much of an order of 
the Supreme Court, New York County, as denied his motion to strike 
out the seventh affirmative defense set up in the amended answer of the 
defendant, Trade Bank of New York, the plaintiff appeals. 

Order, so far as appealed from, reversed and motion granted. 

London, Simpson & London, of New York City (Henry W. Holzman, 
of New York City, of counsel ; Ephraim S. London, of New York City, 
on the brief), for appellant. 

Gettinger & Gettinger, of New York City (Arthur 8. Cowen, of 
New York City, of counsel; Edward Gettinger, of New ——_ City, on 
the brief), for respondent. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 550. 
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TOWNLEY, J.—Plaintiff trustee in bankruptcy of Melbourne Shirt 
Company, Inc., has brought this action to recover moneys belonging to 
the bankrupt estate. It is alleged that between January 6, 1938, and Feb- 
ruary 10th, 1938, the bankrupt drew five checks each in the sum of 
$400, to the order of defendant, Celia Schwartz. It is claimed that each 
of the said checks was improperly issued, that the said Celia Schwartz 
denies endorsing the checks or that she authorized their endorsement, and 
that by reason thereof either the defendant Celia Schwartz or the defend- 
ant Trade Bank of New York is liable for the payment of the bankrupt’s 
funds upon a forged endorsement of the name of the payee. 

The defendant, Trade Bank of New York, has pleaded as its seventh 
defense Section 43 of the Negotiable Instruments Law which became 
effective March 13, 1941. This section provides as follows: 


‘Forged or unauthorized endorsements. 

‘*No national bank or banking organization as defined in the banking 
law shall be liable to a depositor for the payment by it of a check bearing 
a forged or unauthorized endorsement unless, within two years after the 
return to the depositor of the voucher of such payment, such depositor 
shall notify the bank that the check so paid bore such forged or unauthor- 
ized endorsement.’’ 


This act will take effect immediately. 

No demand for payment was made on the defendant Bank until 
August 6, 1941, at a time when, if Section 43, supra, is to be made 
retroactive in its effect, more than two years had passed since the return 
of the vouchers involved in this suit. 

The question presented on this appeal is whether defendant can avail 
itself of the protection afforded by this section. 

In Wood on Limitations, Vol. 1, 4th Edition, p. 72, the rule is stated: 
‘“The legislature has the same power to shorten an existing limitation 
of actions on causes already accrued as it has to create a new limitation, 
so long as it provides for a reasonable time in which actions may be 
brought after the new limitations becomes effective.’’ 

It is also well settled that a statute will not be given a retro- 
active construction unless an intention to make it retroactive 
is to be deduced from its working. Such intent will not be so deduced 
unless its language, either expressly or by necessary implication, requires 
that it be so ‘construed. Section 51, 1 McKinney’s Statutes. Statutes 
similar to the present one have been held to be prospective only in their 
operation. For instance, Section 326 of the Negotiable Instruments Law 
provided a short statute for the recovery of funds by a depositor where 
the bank had paid out on a forged check. This section was held to be one 
of substantive law and not to be taken retroactively. Shattuck v. 
Guardian Trust Co. 204 N. Y. 200, 97 N. E. 517. To the same effect, see 
Pratt v. Union National Bank, 79 N. J. L. 117, 75 N. E. 313, affirmed 
81 N. J. L. 588, 80 N, E. 492. 
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The present statute does not in terms establish a statute of limitations. 
It rather sets up a definite short period within which notification of 
the forged or unauthorized endorsement must be given to the drawee 
bank. In other words, it creates a condition to a claim of ultimate lia- 
bility. 

Whenever the legislature limits the time for commencing a cause 
of action or limits the time to perform some condition precedent to 
starting an action, so far as the party affected is concerned, a valuable 
right is being restricted. Hence, a reasonable time in which to act must 
be provided. 

To give this statute retroactive effect would deprive plaintiff of his 
cause of action because notice was not given at a time when no notice 
was required. That the legislature never intended such result seems 
obvious. 

The order so far as appealed from should be reversed with $20 costs 
and disbursements and the motion granted. 

Order, so far as appealed from, unanimously reversed with $20 costs 
and disbursements and motion granted. 


Rights of Bank to Deposits Made to Secure Loans 


Sale v. Montrose Industrial Bank, Supreme Court, 42 N. Y. Supp. 
(2d) 353 


A bank deposit for the recovery of which depositors could not 
maintain an action because made to secure loans to be made to cus- 
tomers of company with which depositors were closely connected 
could not be recovered by depositors’ assignee. 

Defendants, Wallerstein and Saft,sentered into an arrangement 
with one Storch, president of defendant bank, whereby defendant 
bank agreed to make loans to such customers of a beer company as 
would be designated by Wallerstein and Saft. The agreement stipu- 
lated that Wallerstein and Saft would deposit in the names of their 
dummies, Cohen and Berger, $1,000 for each $7,000 advanced by 
defendant bank to customers of the beer company. During the period 
the account was maintained, loans aggregating $1,025 became uncol- 
lectible and defendant bank deducted the entire amount of the losses 
from the deposit. Plaintiff, assignee of depositors, Wallerstein and 
Saft, brought this action to recover deposits made by dummies of 
the assignor. Plaintiff contended that the deposit in defendant bank 
could be attached only to the extent of one-seventh of the amount 
of losses inasmuch as the arrangement required defendants to leave 
on deposit only an amount equal to one-seventh of the total amount 
of the loans. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 771." 
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It was held that the arrangement with defendant bank was in- 
tended to secure all losses on loans made to customers of the beer 
company and not merely one-seventh of the amount of losses. Defend- 
ant bank was not obligated to repay deposits where total amount 
thereof had been applied to cover losses on loans. 


Action by Harry B. Sale against Montrose Industrial Bank to recover 
certain deposits allegedly made in defendant bank by plaintiff’s assign- 
ors, wherein Philip Wallerstein and others were impleaded as defendants. 
There was a verdict for plaintiff against defendant bank, decision on 
defendant’s motions being reserved until after rendition of verdict. On 
defendant bank’s motions to dismiss complaint upon the‘ ground of 
illegality of the transaction and to set aside the verdict as contrary to 
the weight of the evidence and contrary to law. 

Verdict set aside and complaint dismissed. 

Sale & Sale, of New York City (George R. Brennan, of Mineola, of 
counsel), for plaintiff. 

Weisman, Celler, Quinn, Allen & Spett, of New York City (Melvin 
A. Albert, of New York City, of counsel), for defendant Montrose 
Industrial Bank. 

Jacob Bookshin, of New York City, for impleaded defendants Waller- 
stein and Cohen. 


Harry Neyer, of New York City, for impleaded defendants Saft and 
Berger. 


HOOLEY, J.—The jury in this case returned a verdict in favor of 
the plaintiff and against the defendant bank for the sum of $10,286. 
The parties stipulated during the trial that the court reserve decision 
on the question of the illegality of the transaction and its effect, if any, 
upon the plaintiff’s cause of action, until after the rendition of the 
verdict. At the conclusion of the opening of plaintiff’s counsel, and at 
the close of plaintiff’s case, counsel for the defendant bank made 
motions for dismissal of the complaint upon the ground of the illegality 
of the transaction and at the close of the whole case he renewed’ such 
motion and moved for the dismissal of the complaint and for a directed 
verdict. Upon the rendition of the verdict such motions were renewed 
and a motion was made to set aside the verdict as contrary to the weight 
of evidence and contrary to law. Decision upon these motions was 
reserved. 

The plaintiff sues as an assignee claiming certain deposits which were 
alleged to have been made by Isidore Cohen and Harriet Berger in the 
Montrose Industrial Bank. The undisputed facts showed that the moneys 
in question were deposited in the bank by two men, the impleaded 
defendants Wallerstein and Saft, under an arrangement made by them 
with one Storch, as president of defendant bank, pursuant to which the 
defendant bank agreed to make loans to such customers of the Arrow 
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Beer Corp. as should be designated by Wallerstein and Saft. The agree- 
ment provided that Wallerstein and Saft would deposit in the names of 
their dummies, Cohen and Berger, $1,000 for each $7,000 advanced by 
the bank to the customers of the Arrow Beer Corp. 

The question of fact that was submitted to the jury narrowed itself 
to whether or not the deposit was to ‘be security for all the losses on these 
loans or for one-seventh of the losses. The transaction was substantially 
conceded by the testimony of all parties, except as to that detail. If 
the deposit was to have been security for all of the losses there could be 
no recovery by the plaintiff, since the total of the losses exceeded the sum 
on deposit. Both parties conceded that the depositors were required to 
have on deposit an amount equal to one-seventh of the total amount of 
the loans, but the depositors went a step further and insisted that there 
was another feature, namely, that the deposit could be attacked only 
to the extent of one-seventh of the amount of the losses. 


The testimony of Wallerstein, the main witness for the plaintiff, 
was evasive, hesitant, incredible and thoroughly unsatisfactory. The 
witness Saft added little in favor of the plaintiff to the impression 
created by Wallerstein. The testimony of the treasurer of the bank 
was clear and convincing and was in no way impaired by cross-examina- 
tion. In addition, the testimony of Wallerstein and Saft was refuted 
by the records of the bank and their admitted course of dealing with the 
bank after the making of the alleged agreement. At a time long prior to 
the closing of the account loans in the amount of $1,025 became uncol- 
lectible and the bank deducted the entire amount of the losses from the 
deposit and not one-seventh thereof. The testimony clearly shows that 
this was done with the knowledge and consent of Wallerstein and Saft. 
In addition the records of the Bank show that at a time when $5,000 of 
the loans were possibly uncollectible and there was $2,000 on deposit in 
the account the bank demanded that Wallerstein increase the deposit by 
$3,000 to cover the amount of all possible losses. This was done. The 
pretended lack of knowledge by Wallerstein and Saft of various details 
of the transaction which were injurious to the claim here indicated 
deliberate falsehood. The verdict was clearly against the weight of the 
credible evidence and calls for the interposition of the Court to prevent 
injustice. The verdict is set aside. 

With reference to the alleged illegality of the entire transaction it is 
clear that Wallerstein and Saft knew that the Alcoholic Beverage Control 
Law made unlawful a transaction in which a wholesaler, such as Arrow 
Beer Corp., caused to be made any loan to any person engaged in the 
manufacture or sale of any alcoholic beverage at wholesale or retail. 
Alcoholic Beverage Control Law, § 101, subd. (b). 

The case of Central Trust Co., Rochester, N. Y. v. Mann’s Restau- 
rants, Inc., 166 Mise. 381, 2 N. Y. S. 2d 447, cited in plaintiff’s brief, 
is distinguishable from the case at bar. The plaintiff in that case was 
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the bank that had made the loan. There is nothing in the provisions of 
the Alcoholic Beverage Control Law which prohibits a bank from 
making such a loan—the prohibition is against the manufacturer or 
wholesaler of alcoholic beverages. The court there held that the contract 
or loan between the bank and retail liquor licensee did not come within 
the purview of the statute prohibiting such loans, unless the bank was 
in pari delicto with other parties to the contract. The court specifically 
excluded consideration of a case such as this with these words: ‘‘The 
question whether or not such a note, mortgage or agreement are 
unenforceable between the manufacturer and retailer is not before this 
court for consideration. ”’ 

The plaintiff in the case at bar is the assignee of the party who is 
prohibited from causing such loan to be made. Any contention that 
Wallerstein and Saft were not acting on behalf of the Arrow Beer Corp. 
is untenable. The carrying of the deposit in the names of Cohen and 
Berger, who were strangers to the transaction but were relatives acting 
as dummies, the methods of the transaction, the signing of blank with- 
drawal slips by Cohen and Berger and the leaving of them with the 
bank book in the possession of the bank, clearly indicated a plan to 
circumvent the law of the State. At the time of the deposit Saft was 
an officer of and stockholder in the Arrow Beer Corp. and Wallerstein’s 
son was the owner of approximately one-half of the stock of that com- 
pany. Wallerstein had put up the money for his son to buy this stock 
and his interest in and connection with the beer company was evidenced 
by the fact that he guaranteed certain accounts of that company and 
made bank deposits for it. The connection of the Arrow Beer Corp. 
with these illegal loans and this account was clearly evidenced by the 
fact that out of the proceeds of new loans made to the beer company’s 
eustomers by the bank, sums already owing to the Arrow Beer Corp. 
were deducted, which sums were credited to the account of Cohen and 
Berger. 

In speaking of other prohibitory provisions of the Alcoholic Beverage 
Control Law, the Court of Appeals said, Carmine v. Murphy, 285 N. Y. 
413, at page 415, 35 N. E..2d 19, at page 20: ‘‘ We think it can hardly 
be presumed that the Legislature intended that transactions so punc- 
tiliously forbidden were to be accompanied by no consequence other 
than the penal discipline imposed by section 130.’’ 

And again at page 416 of 285 N. Y., at page 21 of 35 N. E. 2d, the 
eourt, after quoting the declared purposes of the enactment of the 
Alcoholic Beverage Control Law as set forth in Section 2 thereof, said: 
““In the face of this declaration, we cannot escape the conclusion that 
the present case is not to be excepted from the general rule of law that 
no right of action can spring out of an illegal contract.’’ 

Whatever rights the plaintiff may have are derived through Waller- 
stein and Saft, whose identification and connection with the Arrow Beer 
Corp. have been amply proven. They have, through their dummies, 
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brought about the assignment of this claim to the plaintiff. He stands 
in their shoes. Seigel v. Henry Fippinger, Inc., 264 App. Div. 203, 
34 N. Y. S. 2d 894. 

It is not necessary to plead the illegality of a contract which is con- 


trary to public policy. Attridge v. Pembroke, 235 App. Div. 101, 256 
N. Y. S. 257. 


Proof of Ability to Pay Not Necessary in Unconditional 
Promissory Note 


Folkerts v. Shields, Appellate Court of Illinois, 49 N. E, Rep. (2d) 295 


A promise to pay ‘‘as soon as I am able’’ contained in a promissory 
note is an absolute and not a conditional promise to pay within a 
reasonable time. 

In this ease defendant maker of a note in favor of deceased payee 
stated therein that she would pay ‘‘as soon as I am able.’” Upon due 
demand being made and refused by defendant to pay said note, 
plaintiffs, administrators of deceased payee’s estate, brought this 
action against defendant to recover amount due on the note. The 
said action was brought more than five years after execution of the 
note by defendant. Plaintiffs contended that since no definite time 
was fixed for its payment, the said note became due and payable 
within a reasonable time after its execution. Plaintiffs further 
alleged that a reasonable time had elapsed between the date of the 
note and the filing of this action. In their complaint, plaintiffs did 
not aver the ability of defendant to pay the note. Upon this ground, 
defendant moved to dismiss plaintiffs’ complaint which was granted 
by the lower court. 

On appeal it was held that the admission of the debt was sufficient 
to establish legal liability of the defendant, lacking only in the element 
of a definite maturity date. The words ‘‘as soon as I am able’’ con- 
tained in defendant’s note were construed as being equivalent to a 
promise to pay within a reasonable time. Plaintiffs’ complaint 
showing that action was brought more than five years after execution 
of said note was not subject to defendant’s motion to dismiss for 
failure of: plaintiffs to allege that defendant was able to pay said note. 


Action by John Folkerts, as administrator, and Etta Catherina 
Uphoff, as administratrix of the estate of Almuth Folkerts, deceased, 
against Anna M, Shields to recover on a written instrument executed by 
defendant acknowledging and promising to pay an indebtedness to 
deceased. From an order sustaining defendant’s motion to dismiss the 
complaint, plaintiffs appeal. Reversed and remanded with directions. 

Edward F. Riely, of Minonk, for appellants. 

Ben C. Leiken, of Eureka, for appellee. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 955-957. 
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HUFFMAN, P. J.—This is an appeal from an order of the Circuit 
Court sustaining motion of appellee to dismiss appellants’ complaint. 
The suit is predicated on the following writing: 


**Dec. 23, 1935. I agree that just as soon as I am able, I will start 
to pay on the balance of my indebtedness to Mrs. Almuth Folkerts, which 
is twenty-two hundred and fifty dollars. 

‘Anna M. Shields.’’ 


Appellee’s motion was based upon the claim that the above instrument 
was a conditional promise to pay, upon which suit would not lie without 
allegation and proof of the ability of the promisor to pay the debt. 

The complaint charged written demand upon appellee for payment 
of the debt or some portion thereof, and averred that since no definite 
time was fixed for payment by said instrument that the same became 
due and payable within a reasonable time after its execution. It is 
charged that a reasonable time had elapsed ; that the obligation was due 
and payable ; that demand had been made; and that appellee had refused 
to pay the debt or any portion thereof. 

It will thus be seen the complaint did not aver the ability of appellee 
to pay. It was upon this ground the court granted the motion to dismiss 
the complaint. Appellants elected to abide the pleadings, whereupon 
judgment was entered for appellee. 

Appellants urge that a written obligation to pay a definite sum ‘‘as 
goon as possible,’’ or ‘‘as soon as able,’’ is an absolute promise to pay, 
and enforcible in an action at law after the lapse of a reasonable time. 
The instrument sued on was executed in December, 1935. This suit was 
commenced in July, 1941. The complaint charged and appellants urge 
that a reasonable time had elapsed between the date of the instrument 
and the filing of the suit. _ 

The various jurisdictions are not in accord on this question. Many 
of them hold that a promise to pay ‘‘as soon as possible,’’ or when the 
promisor ‘‘is able,’’ is an absolute, and not a conditional promise, and 
will be considered a promise to pay within a reasonable time. We are 
of the opinion this state adheres to such rule. Quinlan v. Thompson, 
152 Oll, App. 275, 277 (with cases cited) ; Pinney v. Smith, 136 Tl]. App. 
129, 1382 (with cases cited) ; Walker v. Freeman, 209 Ill. 17, 23, 70 
N. E. 595. 

A collection of representative cases will be found in 27 L. R. A., N.S., 
beginning on page 300; L. R. A. 1918A, at page 902; 94 A. L. R. at 


page 721; and 4 Words and Phrases, Perm, Ed., pages 323, 326, under |. 


such expressions as ‘‘as soon as able,’’ and ‘‘as soon as possible.’’ The 
ease of Wilcox v. Turner, 51 Ga. App. 523, 181 S. E. 95, contains 
reference to various jurisdictions including Illinois, which hold that a 
written obligation to pay a definite sum ‘‘as soon as possible’’ is con- 
sidered an absolute promise to pay, and enforcible in an action at law 
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after the lapse of a reasonable time. This also appears to be the rule 
as announced in Williston on Contracts, vol. 1, § 38, p. 103. 

The instrument itself imports a debt due from the promisor to the 
promisee. A presumption of intended payment arises by virtue of the 
instrument acknowledging the obligation. To say that it gave appellee 
the sole right to determine when the debt should be paid, would serve to 
defeat the purpose of the contract, and would enable the debtor to wholly 
avoid her obligation. It cannot be considered the parties intended the 
debtor could wait forever. 

The admission of the debt is sufficient to establish a legal liability, 
lacking only in the element of a definite maturity date. Such expressions 
as ‘‘as soon as able,’’ or ‘‘as soon as possible,’’ are too indefinite and 
uncertain to constitute a fixed condition resting upon the pleasure of the 
debtor, and since no definite time of payment is fixed, the same will be 
considered a promise to pay within a reasonable time. It would be 
entirely inconsistent with the purpose and spirit of the engagement 
between the parties to suppose that they contemplated the obligation 
should never be capable of enforcement. The words used negative any 
contention that appellee should become financially able to discharge the 
entire debt at one time, but disclose the intention and understanding 
of the parties that appellee should start paying on such indebtedness as 
soon as possible. 

Such expressions as, ‘‘as soon as able,’’ or ‘‘as soon as possible,’’ 
imply the quality of due diligence in the prosecution of the thing under- 
taken without unreasonable and unnecessary delay, and thus, a promisor 
should not be heard to urge that such expressions will foreclose a promisee 
from insisting upon a reasonable application as to the element of time 
for such performance. 

The judgment of the trial court is reversed and the cause remanded 
with directions to overrule appellee’s motion to dismiss the complaint. 


Difference Between Cash Price and Credit Price 
Included in Note Not Usurious Interest 


Gardner v. Associates Inv. Co., Court of Civil Appeals of Texas, 171 
S. W. Rep. (2d) 381 


Where purchaser of automobile signs a note and chattel mortgage 
for unpaid balance of deferred credit price, and credit price is greater 
than cash price, the note providing for interest at highest legal rate 
after maturity only and for 15 per cent attorney’s fees if collection 
was necessary upon default, does not constitute usury, and difference 


NOTE—FPor similar decisions see B. L. J. Digest. (Fifth Edition) § 1565.5 
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between cash price and credit price was not usurious interest but an 
additional charge on price of automobile if bought on credit. 

Plaintiff purchased an automobile from a motor company. The 
eash sale price of the automobile was $966 and the deferred credit 
price for 24 months was $1,123.08. Plaintiff, being unable to pay 
cash price, executed a note for $883.68 payable to the motor company 
and also executed a chattel mortgage to secure the note. The note 
provided for interest at the highest legal rate after maturity only 
and for fifteen per cent attorney’s fees if default was made and the 
note was placed in the hands of an attorney for collection or collection 
was made {by suit. Plaintiff paid remainder of $1,123.08 in cash. 
Subsequently motor car company assigned note and mortgage to 
defendant for valuable consideration. Upon default of payment on 
note, defendant took possession of automobile and thereupon plaintiff 
brought suit for possession of automobile. Defendant brought cross 
action for possession of automobile and judgment on the note. 
Plaintiff on appeal from judgment for defendant, contended that 
judgment included interest he claimed to ‘be usurious, and that judg- 
ment included 15 per cent attorney’s fees when there was no proof 
of the reasonableness of such amount. 

It was held that the transaction did not constitute usury. The 
difference between cash price and credit price was not usurious 
interest but an additional charge on price of automobile if bought 
on credit. 


Suit by M. L. Gardner against Associates Investment Company for 
title and possession of an automobile and for damages for detention 
of the automobile by defendant. Defendant filed a cross-action seeking 
possession of the automobile and judgment upon a note alleged to have 
been executed as part of the purchase price of the automobile, together 
with foreclosure of the mortgage lien thereon. Judgment for defendant, 
and plaintiff appeals, 

Judgment reformed and, as reformed, judgment affirmed. 

Cofer & Cofer, of Austin, for appellant. 

Everett L. Looney and Looney & Clark, all of Austin, for appellee. 


FOLLEY, J.—The appellant, M. L. Gardner, filed this suit against 
the appellee, Associates Investment Company, for the title and possession 
of an automobile alleged to have been of the reasonable market value 
of $1,500 and for damages alleged to have been suffered by reason of the 
detention of such automobile by appellee. 

The automobile was sold to appellant by the Roundtree Motor 
Company of Houston and appellant executed his note in the sum of 
$883.68, payable in 24 instalments of $36.82 each, and secured such note 
by a chattel mortgage on the automobile. Such mortgage provided that 
if the mortgagor failed to pay the instalments as provided in the contract, 
or if the mortgagee felt insecure, such mortgagee might take possession 
of the automobile without notice or demand and with or without process 
of law. The note and mortgage were duly transferred to appellee for 
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a valuable consideration. Upon default in the payment of such note, 
appellee took possession of the automobile while it stood near appellant’s 
place of business in Austin, which act precipitated the filing of this suit. 

Appellant alleged that appellee had unlawfully taken possession of 
his automobile and deprived him of the use of it. He also charged 
appellee with the collection of usurious interest in connection with the 
loan upon the automobile and sought recovery of double the amount of 
interest paid. He caused a writ of sequestration to be issued and there- 
after replevied the automobile. 


Appellee answered and filed a cross action against appellant and his 
son, Bert Gardner, the latter having executed the note and mortgage 
with appellant. Appellee sought possession of the automobile and 
judgment upon the note alleged to have been executed by the Gardners 
as a part of the purchase price of the automobile, together with fore- 
closure of the mortgage lien thereon. Appellee alleged that appellant 
had purchased the automobile from the Roundtree Motor Company and 
together with his son had executed his purchase money note therefor, 
which note had been duly transferred to appellee for a valuable con- 
sideration. It also alleged that because of appellant’s delinquency in 
his payments it felt itself insecure and had repossessed the automobile 
under the power given to it in the chattel mortgage. 


The trial was before a jury which found that appellee had reason to, 
and did, feel insecure in the payment of its note; that it repossessed 
the automobile because it felt insecure; that in doing so, it acted in good 
faith; that it did not act maliciously, wantonly, or without probable 
cause; that there was no scheme or device entered into between the 
Roundtree Motor Company and appellee to collect usury ; that the value 
of the automobile was $275; that the value of the use of the automobile 
while detained by appellee was $100; and that appellant was not entitled 
to exemplary damages. The court rendered judgment that appellant 
take nothing, that appellee recover from, appellant the title and posses- 
sion of the automobile and that it recover of M. L. Gardner and Bert 
Gardner the sum of $431.90, of which $331.18 was principal, $44.19 was 
interest, and $56.33 was attorney’s fees. In addition, the court decreed 
a foreclosure of appellee’s lien upon the automobile and directed that 
order of sale issue. 

Appellant asserts that the court erred in entertaining appellee’s cross 
action after appellee had exercised and invoked the inconsistent remedy 
of proceeding out of court and seizing the automobile under its power of 
sale. He also asserts that the court erred in decreeing title and possession 
of the automobile in the appellee, thereby depriving::appellant of his 
equity of redemption, and urges that: his portion ofthe judgment sis 
repugnant and inconsistent with the judgment for debt: and foreclosure. 
None of these points was presented in appellant’s motion for'a new trial, 
but he insists that they constitute. fundamental error. 
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Appellent, in our judgment, is not in a very good position to assert 
that appellee was barred from seeking judgment for debt and foreclosure 
after appellee had repossessed the automobile out of court under its 
power of sale in the mortgage. Appellant filed this suit and reinvested 
himself with the possession of the automobile by sequestration and 
replevin while appellee was about to sell the automobile under its 
mortgage, and such suit had the effect of preventing appellee from 
pursuing the remedy it first elected to pursue. In such case appellee 
manifestly had the right in this suit to avail itself of the remedy of 
foreclosure through the court. Pickard v. Reed, Tex. Civ. App., 52 
S. W. 274, writ refused. However, we are of the further opinion that 
the court was unauthorized to render judgment in appellee’s favor for 
the title and possession of the automobile, and such relief together with 
the judgment for debt and foreclosure presents fundamental error. 
Golden West Oil Co. No. 1 v. Golden Rod Oil Co. No. 1, Tex. Civ. App., 
285 S. W. 627, affirmed, Tex. Com. App., 293 S. W. 167. While the 
mortgage provided that the title to the chattel should remain in the 
mortgagee until the note was fully paid, such a provision under our 
statutes does not reserve title of personal property in the mortgagee 
but amounts only to a mortgage lien upon the chattel. Article 5489, 
Vernon’s Ann. Civ. St.; Sabine Motor Co. v. W. C. English Auto Co., 
Tex. Com. App., 291 S. W. 1088; Buchanan-Vaughan Auto Co. v. 
Woosley, Tex. Civ. App., 218 S. W. 554. A mortgagee can not resort 
to a sale under power of sale in the mortgage and at the same time to a 
suit foreclosing the mortgage, such remedies being inconsistent. Terry 
v. Witherspoon, Tex. Civ. App., 255 S. W. 471, affirmed Tex. Com. App., 
267 S. W. 973; William Cameron & Co, v. Hinton, 92 Tex. 492, 49 S. W. 
1047, 1050; Kelly v. R-F Finance Corporation, Tex. Civ. App., 60 S. W. 
2d 1067 ; Tolbert v. McSwain, Tex. Civ. App., 137 S. W. 2d 1051. The 
effect of the judgment herein was to grant appellee both of the incon- 
sistent remedies, that is, to pass the title of the automobile to it and at 
the same time adjudge a debt and foreclose a lien upon the same chattel. 
This the court was unauthorized to do. Smith v. Wall, Tex. Civ. App., 
230 S. W. 759; Wichita Falls Electric Co. v. Huey, Tex. Civ, App., 
246 S. W. 692. However, this error does not, in our opinion, necessitate 
a reversal of the judgment. Neither the pleadings nor the proof author- 
ized the court to render a judgment for appellee for the title and posses- 
sion of the automobile, and we may reform the judgment so as to exclude 
such recovery. 

' Appellant contends that the transaction was usurious and that the 
court erred in not so holding and in failing to render judgment for 
double the amount of interest paid and in not canceling the unpaid 
interest. The facts reveal that the cash sale price of the automobile was 
$966 and that the deferred credit price for 24 months was $1,123.08. 
Apparently, being unable to pay the cash price, appellant executed his 
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note for $883.68, payable to the Roundtree Motor Company and also 
executed his mortgage to secure the note. The note provided for interest 
at the highest legal rate after maturity only and for fifteen per cent 
attorney’s fees if default was made and the note was placed in the hands 
of an attorney for collection or collection was made by suit. The remain- 
der of the $1,123.08, the deferred payment price, was paid by appellant 
in cash or its equivalent. It will be noted that the difference ifi the cash 
price and the deferred payment price was $157.08, of which amount 
$59.55 was for insurance, leaving the amount of $97.43 for some charge 
which appellant asserts constitutes usurious interest. 

We are of the opinion that the above transaction does not constitute 
usury. The $97.43, under the facts of this case and by virtue of the 
authorities cited below, was not a charge for the use, detention, or for- 
bearance of money, but was simply an additional charge by the dealer 
on the price of the automobile if purchased on the deferred payment plan 
rather than for cash. Rattan v. Commercial Credit Co., Inc., Tex. Civ. 
App., 131 S. W. 2d 399, writ refused; Graham v. Universal Credit Co., 
Ine., Tex. Civ. App., 63 S. W. 2d 727; Commercial Credit Co. v. 
Tarwater, 215 Ala. 123, 110 So. 39, 48 A. L. R, 1487. 


Appellant further complains of the judgment on the theory that it 
is excessive: First, because it included interest claimed to be usurious; 
secondly, because it failed to allow him credit for the $100 found by the 
jury to be the value of the use of the automobile while in the possession 
of appellee; and, thirdly, because the judgment included fifteen per cent 
attorney’s fees when there was no proof of the reasonableness of such 
amount. 

If we are correct in our holding that the transaction wag not usurious, 
the complaint as to the inclusion of the interest is untenable and, in 
conformity with our conclusions in this respect, we must overrule this 
portion of the complaint. The second part of this complaint must 
likewise be overruled. Appellant was in default and appellee felt itself 
insecure in the payment of its loan. While acting in good faith it had 
the right under the terms of its mortgage to peaceably take possession 
of the automobile. Having such right, it would not be guilty of a trespass 
nor liable for conversion in exercising this right in a peaceful and lawful 
manner. Pipkin v. Rico, Tex. Civ. App., 83 S, W. 2d 1045; Singer Mfg. 
Co. v. Rios, 96 Tex. 174, 71 S. W. 275, 60 L. R. A. 143, 97 Amn St, Rep. 
901; Phoenix Furniture Co. v McCracken, Tex. Civ. App., 3 S. W. 2d 
545. We think appellee was also entitled to the fifteen per cent attorney’s 
fees even in the absence of any proof that the same were reasonable. The 
record shows, of course, that suit was filed on the note and the petition 
of the appellee contained the necessary allegations justifying the recovery 
of such fees. There was neither pleading nor proof upon the part of 
appellant that such attorney’s fees were unreasonable and thus no issue 
was presented on this question. This seems to be a matter of affirmative 
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defense, the appellee not being required to offer proof on the issue. 
First Nat. Bank of Eagle Lake v. Robinson, 104 Tex. 166, 135 S. W. 372; 
Lanier v. Jones, 104 Tex. 247, 136 S. W. 255; Brannin v. Richardson, 
108 Tex. 112, 185 S. W. 562; Tsesmelis v. Sinton State Bank, Tex. Com. 
App., 53S. W. 2d 461, 85 A. L. R. 319. 

The judgment will be reformed so as to exclude recovery for the title 
and possession of the automobile, and, as so reformed, the judgment will 
be affirmed. 


Mere Possession of Unindorsed Note Insufficient to 
Assert Title 


Kroer v. Smith, Appellate Court of Illinois, 48 N, E. Rep. (2d) 743 


Where decedent’s son finds note payable to decedent unindorsed 
and not included among assets of decedent’s estate, and alleges owner- 
ship in action on the note against the maker, it is essential to his 
right to recover to show that at the commencement of: the action he 
had the legal title to the note, and the mere possession thereof, pay- 
able to order, and not indorsed by the payee, is not, alone, evidence 
of title, either legal or equitable, in the possessor, but the burden 
is in the possessor to prove his equitable title by showing a delivery 
to him with intent to pass title and the possessor’s failure to do so 
precludes recovery against the maker of the note. 

Defendant executed a note for $1,800 payable to decedent. Later 
decedent died testate and this note was not included among the assets 
of the estate. Subsequently decedent’s son, some years after dece- 
dent’s death, found the note unindorsed, and alleging ownership 
obtained a default judgment against defendant. Defendant appealed 
therefrom, contending that plaintiff, decedent’s son, could not recover 
on the note payable to the decedent, without proving ownership 
thereof, and further alleged that indebtedness evidenced by the note 
had been settled betwen the defendant and the payee. 

It was held that plaintiff’s right to recover on the note was 
predicated upon his being able to prove that he had legal title thereto. 
The mere possession of the note, payable to order and not indorsed 
by the decedent, was not, of itself, evidence of title. The burden was 
upon the plaintiff to prove his equitable title by showing a delivery 
to him with intent to pass title, and his failure to do so prevented 
recovery against the defendant. 

0°: 
Suit by Edward M. Kroer against Charles Smith to recover on promis- 
sory note. From'a qenpanet for anenerees defendant appeals. 
Judgment. reversed. 
George A. Bosomburg, of Chicago, for appellant. 


‘NOTE—For similar” decisions see B.L. J. Digest (Fifth Edition) §660. 
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Ditchburne & Lounsbury, of Chicago (Nicholas J. Bohling and Carl 
L. Steiner, both of Chicago, of counsel), for appellee. 


FRIEND, J.—July 23, 1927, defendant, Charles Smith, executed 
a promissory note for $1,800, payable to Emma Kroer of Hammond, 
Indiana, on or before two years after date, bearing interest at the rate 
of 7 per cent, and providing for attorneys’ fees. Mrs. Kroer died in 
1934, leaving a will which was probated both in Lake county, Indiana, 
and Cook county, Illinois. The note was not listed among the assets of 
the estate in either jurisdiction. February 14, 1941, her son, Edward M. 
Kroer, claiming to be the legal holder and owner of the note, had judg- 
ment thereon by default in the circuit court of Cook county for $3,149.65, 
which included interest and attorneys’ fees. December 5, 1941, defend- 
ant had leave to defend, and when the cause was heard on its merits, 
January 16, 1942, the court reaffirmed the judgment of February 14, 
1941, from which defendant has taken an appeal. 

Three principal defenses are interposed. It is first urged that the 
undisputed testimony and manifest weight of the evidence disclose that 
the debt evidenced by the note was settled between defendant and the 
payee, Emma Kroer, during her liftime. Defendant was engaged in the 
real estate and insurance business in Hammond, and over a course of 
years carried on various business transactions for and with deceased, 
as indicated by several exhibits, including accounts and contracts with 
and correspondence between him and Mrs. Kroer. He testified that early 
in September, 1931, he had a conversation with deceased at: his office in 
Hammond in the presence of Fred Hacker, an office associate who was 
also engaged in the insurance business, pertaining to the settlement of 
their accounts, which showed an indebtedness due defendant; that ‘‘We 
settled everything at that time. . . . According to the agreement she was 
to pay me $2,000. .. . She owed around $1,700 on the contract. . . .’’; that 
the settlement included his liability on the note, which Mrs. :-Kroer then 
promised to cancel and surrender; that she repeatedly told him she had 
lost or misplaced the note but assured him she would return it as soon as 
it was found. This evidence was corroborated by Hacker, who testified 
that he knew Mrs. Kroer and was present about September 1, 1931, when 
she came into the office to see defendant. ‘‘The first thing he asked her 
in my presence, did you bring that note for $1,800 marked paid that we 
agreed on, and she said, ‘Mr. Smith you and I have had a lot of business 
dealings and don’t worry about the note. I can’t find it’’’; the 
defendant thereupon reminded her that she had promised to being it 
and she replied, ‘‘I will, just as soon as I ean find it.’’ As heretofore 
stated, the note was payable to Emma Kroer and bore no indorsement. 
It appears from the evidence that plaintiff found the note in a book in 
1939 shortly before his suit was filed, a circumstance which lends support 
to the conversation testified to by defendant and Hacker that Mrs: Kroer - 
had lost or misplaced the note and assigned that as her reason for not 
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canceling and returning it to defendant. Plaintiff did not testify upon 
the hearing, and the foregoing evidence stands undisputed. Upon trial 
defendant’s counsel called the court’s attention to the fact that the note 
had not been inventoried among the assets of the estate in either juris- 
diction, and although this fact was not adduced in evidence, there was 
no denial thereof when the statement was made. Under the circum- 
stances we are of opinion that the finding and judgment of the court are 
contrary to the manifest weight of the evidence. 

It is next urged that plaintiff cannot recover on the promissory note 
payable to deceased, without proving that he is the owner thereof. 
Although he alleges ownership in his complaint, there is no evidence 
in the record that plaintiff has any title to the note or any right to sue 
thereon, except that he found it in a book shortly before suit was 
instituted and long after his mother’s death. The law is well settled in 
this state that although negotiable instruments may be the subject of a 
valid gift without indorsement or written assignment by the payee if 
delivered, to the donee by the payee with intent to transfer title, never- 
theless “the ‘burden of proof of the gift is on the donee to prove all 
facts essential to a valid gift, and these facts include the delivery by 
the donor to the donee with intent to pass the title.’’ Collins v. Ogden, 
323 Ill. 594, 154 N. E. 701, 704. In that case the court cited and referred 
to Rothwell v. Taylor, 303 Ill, 226, 135 N. E. 419, which involved the 
gift of negotiable instruments without indorsement or written assignment 
by the payee to her niece, and the court held that although the niece had 
possession of the notes and certificates before the payee’s death and 
claimed to own them, such proof did not meet the requirements of the 
law to pass title. In the Collins case the court quoted from Porter v. 
Cushman, 19 Ill. 572, as follows: ‘‘ ‘If it [the negotiable paper] is found 
in the hands of ‘a stranger, without such legal transfer, the presumption 
is, that it has’ Been lost or purloined or otherwise improperly got into 
circulation’ ’’; and went on to cite later Illinois cases as additional 
authority for the rule that ‘‘the legal holder of a note alone can maintain 
an action on it.’’ In proceedings of that character it is essential to the 
plaintiff’s right to recover to show that at the commencement of the suit 
he had the legal title to the negotiable instrument, and the mere pos- 
session thereof, payable to order and not indorsed by the payee, is not, 
alone, evidence of title, either legal or equitable, in the possessor, but the 
burden is 6n the possessor to prove his equitable title by showing a 
delivery to him with intent to pass title. Collins v. Ogden, supra; 
Elvin v. “Wuchetich, 326 Ill. 285, 157 N. E. 243. Since defendant’s 
answer deniéd plaintiff’s ownership and his right to sue on the note, it 
was plaintiff’s duty to prove ownership thereof. This he failed to do, 
and therefore he cannot! recover on it. 

It is urged by plaintiff, however, that he proved himself to be the 
legal holder of the note when he recovered the original judgment before 
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it was opened for the purpose of giving Smith leave to defend. This 
contention is predicated upon Dulle v. Lally, 167 Ill. 485, 47 N. E. 753; 
754, wherein, after the lapse of many terms of court, defendant was 
given leave to plead, ‘‘the judgment to stand.’’ He did plead in pursu- 
ance of the order, and upon trial the issue was found against him. The 
Dulle case is not authority for the contention that a judgment, under 
such an order as was entered in that case, can be treated as res adjudicata 
or estoppel by verdict; the court merely held that ‘‘Neither this motion, 
nor any showing made nor any ruling of the court in respect thereto 
appears in the bill of exceptions. . . . In this state of the record, the 
previous errors of the court, if any there were, were waived, and [ap- 
pellant]can take no advantage by now assigning them here.’’ Moreover, 
the order entered in the Dulle case was unlike that in the case at bar, 
where the judgment was ordered to stand as security. Under such 
circumstances the courts have consistently held that the order destroys 
the judgment for all purposes except as security. In First Nat. Bank v. 
Hahnemann Inst., 356 Ill. 366, 190 N. E. 707, 709, where the order 
provided that the judgment order stand as security until the further 
order of the court, it was held that ‘‘Upon the entry of such an order, 
the judgment exists only for that purpose.’’ In the early case of 
Borechsenius v. Canutson, 100 Ill. 82, the following quotation from the 
opinion indicates that this view was adopted as early as 1881: ‘‘ Were 
the judgment which was entered on the cognovit still subsisting, it is 
easily understood how there would be an estoppel; but as that judgment 
has been opened, and the defendant admitted to plead, it is not perceived 
what there is of estoppel in the case. The judgment is to be looked upon 
as if it were not. The right given to plead is general, with no restriction 
whatever, and we do not see that the case stands differently in this 
respect from what it would if the suit were one in the form of an ordinary 
action upon the note by summons.’’ In Morris et al. v. Taylor, 199 Ill. 
App. 588, the court required defendant to take the initiative and intro- 
duce his defense first, before plaintiffs were put to their proofs. This 
was held to be erroneous procedure, the court saying: ‘‘ When defendant 
was let in to plead, the case stood for trial upon the pleadings, which 
cast upon the plaintiffs the burden of proving their case under the law 
in the same way they would have been compelled to do had tliere been no 
judgment entered by confession.’’ The law of Indiana is to the same 
effect. Dougherty v. Wise, 25 Ind. App. 398, 58 N. E. 267. 

As an additional defense it is urged that plaintiff’s suit and the 
judgment are founded on a void instrument. This contention is predi- 
cated upon the fact that the note sued on was payable in Indiana, and 
therefore its validity must be determined by the laws of that state, which 
has a statute known as the Indiana Intangibles Tax Act, Burns’ Ann. 
St. § 64-901 et seq., providing that unless the intangible tax is paid and 
a tax stamp is affixed every year on promissory notes and other in- 
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tangibles, such notes ‘‘shall be null and void’’; and it is argued that since 
the promissory note in question has no tax stamp attached, the instru- 
ment is void. Counsel for the respective parties place different inter- 
pretations on the statute as construed by various decisions, but in view 
of our conclusion that the other defenses interposed are valid and bar 
recovery, we consider it unnecessary to discuss this question. 

For the reasons indicated we are of opinion that the judgment of 
the circuit court was erroneously entered, and it is therefore reversed. 


Memorandum Releasing Obligation on Notes 
Inoperative and Ineffective 


Clark v. Sperry, Supreme Court of Appeals of West Virginia, 25 S. E. 
Rep. (2d) 870 


Where a payee of promissory notes executes and delivers a 
memorandum to maker of notes stating that for one dollar hereby 
acknowledged, payee accepts maker’s notes secured by a deed of 
trust with the condition that if the payee died before payment, the 
notes were to be considered paid, but payee does not deliver the 
notes to maker and is not in fear of death at that time, it is held that 
such memorandum does not constitute a present gift or gift in 
contemplation of death. 


Plaintiff, niece of decedent, prior to her marriage to her husband 
also a plaintiff in said action, executed and delivered a series of 
twelve notes to decedent in the amount of $6,000 secured by a deed 
of trust on property owned by decedent’s niece. On the day prior 
to marriage of decedent’s niece, decedent executed and delivered 
to his niece the following instrument: ‘‘July 30, 1935, Beulah V. 
Patton. For the sum of one dollar hereby acknowledged, I accept 
your notes secured by a deed of trust on your Park Boulevard home 
with the understanding that if I should die before payment. said 
notes shall be considered paid in full.’’ At the time of delivery 
of this instrument to plaintiffs, the decedent had possession of: all 
notes and was in good health, of sound mind and not in fear of 
death. Plaintiffs sought by this action to have notes declared paid 
and to have decedent’s executor deliver the notes to plaintiffs and 
release the debt. 


It was held that the memorandum of the decedent was not a 
present gift of the notes nor a gift in contemplation of death. De- 
cedent’s promise to release the debt or to have the notes of the plaintiff 
considered paid, upon the event of decedent’s death before payment, 
was unsupported by a valuable consideration and therefore without 
legal effect. . 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 604. 
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Suit by Beulah Patton Clark and another against Melvin G, Sperry, 
ete., and others for a declaration that notes secured by a deed of trust 
are paid. From a decree sustaining a demurrer to and dismissing the 
bill of complaint, plaintiffs appeal. 

Affirmed. 

Johnson & Johnson and Charles B. Johnson, all of Clarksburg, for 
appellants. 

Powell, Clifford & Jones, of Clarksburg, for appellees. 


RILEY, President—Beulah Patton Clark and Harles L. Clark, her 
husband, filed their bill in equity in the Cireuit Court of Harrison 
County against Melvin G. Sperry, executor of the will of Charles L. 
Patton, deceased, and Melvin G. Sperry and Clifford R. Snider, trustees, 
praying (1) that an alleged debt in the amount of $6,000, represented 
by twelve notes each in the sum of $500, dated May 1, 1935, one of 
which was payable in two years, and one payable each year thereafter 
for thirteen years, and all secured by a deed of trust on a dwelling house. 
owned by Beulah Patton Clark, and jointly occupied by both plaintiffs, 
be declared paid; (2) that defendant executor be required to deliver 
the notes to plaintiffs and release the debt; (3) that said executor be 
enjoined from collecting said alleged debt either by legal action or sale 
under the deed of trust; and (4) that the executor be enjoined from 
parting with the notes to any one except plaintiffs. Plaintiffs prosecute 
this appeal from a decree of the circuit court sustaining a demurrer to 
and dismissing the bill of complaint, 

The bill of complaint contains the following allegations: That the 
notes in question represent a loan granted by decedent to his niece, 
Beulah Patton Clark, to enable her and her prospective husband, 
Harles L. Clark, to finance the building of a dwelling house in contempla- 
tion of plaintiff’s marriage. On July 30, 1935, the day before plaintiffs 
were to be married, Clark called upon Patton who, as the bill of com- 
plaint alleges, ‘‘did then and there, in pursuance of his purpose and 
desire to provide a home for his niece, Beulah Virginia Patton, execute 
and deliver’’ to her in her then maiden name, the following instrument, 
signed by him: ‘‘July 30, 1935, Beulah V. Patton: For the sum of one 
dollar hereby acknowledged, I accept your notes secured by a deed of 
trust on your Park Boulevard home with the understanding that if I 
should die before payment, said notes shall be considered paid in full.’’ 
At the time decedent delivered this paper to Clark, the former had 
possession of all of the notes. 

The bill of complaint further alleges that at the times of the advance- 
ment of the cash represented by the notes, the execution of the notes 
and the deed of trust, and the execution and delivery of the instrument 
of July 30, 1935, decedent was in good health, of sound mind and not 
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in fear of impending death; that at decedent’s death on July 11, 1937, 
none of the notes had been paid; that the debt under the provisions of 
the instrument of July 30, 1935, became extinguished, the lien of the 
deed of trust became null and void; and, as a consequence, defendant 
executor acquired no interest in said debt or lien. 

The sole question in this case raised by the demurrer to the bill of 
complaint is the validity and effect of the memorandum of July 30, 1935. 

Counsel for appellees say that because the memorandum bears the 
name of no attesting witnesses to decedent’s signature thereto, and is 
not holographic, the statute of wills (Code, 41-1-3) has not been com- 
plied with. Counsel further say that decedent not having delivered the 
notes and not being in fear of death, the memorandum does not serve 
as a gift inter vivos or causa mortis. Steber v. Combs, 121 W. Va. 509, 
513, 5 S. E. 2d 420; 46 W. Va. L. Q. 257; Meadows Funeral Home v. 
Hinton, 119 W. Va. 609, 195 S. E. 346, and other cases are cited. 
As to these positions, we agree with counsel. What then is the legal 
. effect of the memorandum? In form it is a release to take effect upon 
the happening of a condition precedent, the condition being decedent’s 
death before payment of the notes. This condition having occurred 
the memorandum operates as though it is unconditional. To the effect 
that a release may be made subject to the happening of a condition 
precedent, see Williston on Contracts, Rev. Ed., Section 1824, and 
authorities cited under note 1. The rule stated in 2 Restatement of the 
Law, Contracts, Section 404(1) is: ‘‘(A) A release which states that 
it shall take effect on the occurrence of a condition precedent is operative 
as a discharge on the occurrence of the condition.’’ Notwithstanding 
that we think the memorandum in form is a conditional release, it 
does not, in our opinion, have any legal effect because it is neither under 
seal nor supported by a valuable consideration. Except where one has 
been induced by a release without consideration to alter his position to 
his prejudice (Georgeton v. Reynolds, 161 Va. 164, 170 S. E. 741), a 
release not under seal requires the support of a valuable consideration. 
Ferries Co. v. Brown, 121 Va. 13, 92 S. E. 813; Northwestern National 
Insurance Co. v. Cohen, 138 Va. 177, 121 8S. E. 507; Georgeton v. Rey- 
nolds, supra. The recited consideration of $1 is nothing more or less 
than payment by a debtor of a part of his debt, and, unless made and 
accepted on some new consideration, such payment is not a satisfaction 
of the whole debt. United States v. Bostwick, 94 U. S. 53, 54, 24 L. Ed. 
65. In Nixon v. Kiddy, 66 W. Va. 355, 66 S. E. 500, pt. 1 syl., this 
court said: ‘‘Payment by a debtor and receipt by the creditor of a less 
sum than is due upon an undisputed liquidated demand is not satisfac- 
tion of the debt, although the creditor agrees to accept it as such, if 
there be no release under seal or no new consideration given as to the 
part left unpaid.’’ See Kohlsaat v. Main Island Creek Coal Co., 90 
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W. Va. 656, 112 S. E. 2138, pt. 5, syl.; Du Pont De Nemours & Co. v. 
Valley Supply Co., 119 W. Va. 645, 647, 195 S. E. 596; 1 Am. Jur.; 
Accord and Satisfaction, Section 42. The rule prevailing in this juris- 
diction, though supported by the weight of authority, has not been 
universally followed, and has been subject to some criticism. See Rye v. 
Phillips, 203 Minn. 567, 282 N. W. 459, 119 A. L. R. 1120, 1123-1129, and 
an article by James Barr Ames, 12 Harvard Law Review, 415, 425. 
Under these authorities, we think that decedent’s promise to release the 
debt or to have the notes considered paid upon the happening of a 
condition contained in the memorandum is unsupported by a valuable 
consideration and is without legal effect. 

For these reasons we affirm the decree of the trial chancellor sustain- 
ing the demurrer to and dismissing the bill of complaint. 


Signatures of Both Donor and Donee on Joint Account 
Card Effective and Controlling to Entitle 
Survivor to Account 


Matthew v. Moncrief, United States Court of Appeals for the District 
of Columbia, 135 Fed. Rep. (2d) 645 


Where the owner of a bank account and another sign a deposit 
card containing words expressing a clear and unequivocal intention 
on the part of the depositor to make the other person a joint owner 
of the account and said card contains a survivorship clause, it is held 
that upon the death of the depositor, the other person is entitled to 
the account, in the absence of fraud, mistake or incapacity of the 
depositor in executing said joint account. 


Decedent, a depositor with defendant building association, being 
no longer able to personally attend to withdrawals of funds from her 
account selected her sister, also a defendant in this case, for the 
purpose of making periodic withdrawals from decedent’s account. 
At the offices of the building association, both decedent and sister 
executed a joint account form containing provision that decedent’s 
account belonged both to decedent and sister as joint owners, subject 
to the order of either, with the balance at the death of either to the 
survivor. It was understood between decedent and sister that this 
arrangement was only as a convenience to decedent and that de- 
cedent’s sister was to make withdrawals only when requested by 
decedent and nothing more. Six weeks thereafter decedent died. 
Thereupon sister had deposit account transferred to her name. Plain- 
tiff, heirs of law of decedent, brought this suit against defendants 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) §§ 448-461. 
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contending that they were entitled to an equitable interest in the 
deposit account. 

It was held that the words of the joint account contract expressed 
a clear and unequivocal intention in the decedent to make her sister 
a joint owner and this was further evident in the fact that the agree- 
ment contained a survivorship clause. Plaintiffs did not allege fraud 
or mistake in the execution of the joint account contract and there- 
fore, upon these circumstances, the sister could not be deprived of 
her right in an agreement to which she was a party-signatory. 


Suit by Joseph P. Matthew and others against Laura F. Moncrief 
and another. From an order dismissing the complaint, plaintiffs appeal. 

Affirmed. 

Mr. James Sherier, of Washington, D. C., submitted the case on the 
brief for appellants. 

Messrs. Walter M. Bastian and Albert F. Adams, both of Washington, 
D. C., submitted the case on the brief for appellees. 


VINSON, A. J.—This appeal pertains to a survivor’s right in the 
proceeds of a joint savings account. The appellants, as brothers and 
sisters and heirs-at-law of Mary J. Davidson, deceased, instituted a suit 
to establish a trust in certain funds on deposit with the appellee Per- 
petual Building Association in the name of the appellee Laura F. 
Moncrief, surviving owner of a joint savings account in the name of 
herself and the decedent. The appellees filed a motion to dismiss the 
complaint alleging, inter alia, that it contained no allegations entitling 
the appellants to relief. It is for us to determine the validity of the 
order of the District Court dismissing the complaint. 

The complaint, in substance, was as follows: For'some years, Mary J. 
Davidson had a large account on deposit with the Perpetual Building 
Association in the District of Columbia. On June 16, 1937, with an 
account approximating $7,260, she determined that her health would 
no longer permit her accustomed visits to the Building Association to 
draw on this fund. In consequence of her condition, she deemed it 
necessary to make provision for the periodic withdrawal of these funds 
by someone else. Having confidence in her sister Laura, the appellee, 
she selected her for this purpose, and the two women went together to 
the office of the Building Association. The Building Association supplied 
a printed form of joint account which was executed by each of them. 
The form contained a provision that Mary’s account should belong to 
both Mary and appellee as joint owners, subject to the order of either, 
with the balance at the death of either to the survivor. Although both 
women signed the instrument, it was understood between them at the 
time that the arrangement was only as a convenience to Mary, and that 
the appellee was to make withdrawals only as and when requested by 
Mary, and nothing more. Appellee so understood the purpose of the 
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agreement and agreed to respect and perform Mary’s wishes; she realized 
that the words of the joint account did not express the true intention 
of the parties. About six weeks thereafter Mary died. Her estate was 
duly probated in the District of Columbia. The account was not disposed 
of by her will. Eleven days after Mary’s death, appellee converted the 
fund to her own use by having the account transferred to her name. 
As heirs-at-law of Mary, appellants contend that they are entitled to an 
equitable interest in the fund, which appellee has refused to share with 
them. 

We do not consider that the allegations tending to indicate an in- 
capacity in Mary J. Davidson to execute the joint account agreement 
are sufficient to present a valid issue. 

The issue may be stated in this way: When two persons, whom we 
shall call the donor and the donee-survivor (whether or not their rela- 
tionship always justifies this terminology), both sign a deposit card 
which purports to create a joint account subject to the demands of 
either, and upon the death of either to the survivor, may the written 
intention of the parties as expressed in that instrument be altered or 
destroyed by parol evidence except upon the grounds of fraud or mis- 
take ? 

Although the donee-survivor’s rights have been the subject of con- 
siderable controversy and conflicting decisions in other jurisdictions, the 
precise question has not been previously presented to this court. We 
feel compelled, therefore, to align the District of Columbia with those 
jurisdictions whose ratio decidendi we consider more consonant with 
logic, sound principle, and good public policy. 

In giving careful study to a rather complete list of decisions, a 
reflective, analytical, and reconciliatory approach has convinced us that 
the lack of judicial harmony is largely superficial. This specious incon- 
sistency results from a failure to differentiate the decisions factually. 
We find the following inquiries essential to a proper analysis: 

I. Was the account created by the mere addition of the name of the 
donee to the deposit card, or was there also included written language 
which expressed an intention to create a joint account; 

II. Was the deposit card or agreement establishing the joint account 
signed by the donor only, or by both donor and donee; 

III. Did the instrument contain a survivorship clause; 

IV. Were the donee-survivor’s rights attacked on the basis (1) that 
the necessary mechanics to effectuate a completed gift were lacking, or 
(2) that there was no intention in the donor to create a joint interest 
or a gift, i.e., that the arrangement was merely one of convenience. 


We have found eleven cases where the right of the donor’s personal 
representative to the fund has been upheld to the exclusion of the donee- 
survivor for the reason that the account was made only as an arrange- 
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ment of convenience, as is the principal contention of the appellants here. 
Applying the criteria of the preceding paragraph, however, we note that 
in only one of these eleven decisions was the deposit card or the agreement 
establishing the joint account signed by the donee-survivor. In this 
instance, the card contained neither language of joint account nor a 
survivorship clause. Ten decisions were concerned with deposit cards 
or arrangements for joint control which had been signed only by the 
donor. In seven of these ten cases, the accounts were created by the 
mere addition of the name of the donee to the account without the 
inclusion of any written words indicating a purpose to institute a joint 
account, only one deposit card contained a clause of survivorship. Of 
the three remaining cases where the deposit card was signed by the donor 
only, the deposit cards did contain language of joint account, but one 
case is obviously distinguishable, as the bequest therein was testamentary 
_and ineffective to pass any interest to the donee. The remaining two 
cases reflect the law of a single jurisdiction, Maryland, which might be 
listed as an exception. In upholding the right of the donor’s representa- 
tive, however, the court was confronted, in both these cases, with extenuat- 
ing circumstances such as the complete retention of the passbook by the 
donor in his lifetime, which was considered by the court as controlling, 
and a consistent practice in the donor, in creating his many accounts, to 
add an additional name for convenience, or the fact that the donor 
had previously erased the name of another, whom he had added as joint 
owner, to substitute the name of the donee. 

We feel, therefore, that these eleven authorities, while appearing to 
support the appellants’ arguments, are really distinguishable on their 
facts from the instant case. The admission of parol evidence under 
the circumstances present in those decisions may very well have been 
permissible. The mere appending of the name of the donee to the 
account, without words expressing or showing an intention to create in 
that donee a joint interest or ownership, may not be an act of that 
unequivocal character which excludes extrinsic explanation. The donor 
may not have expressed his intention with that conclusiveness and 
unambiguity which preclude parol provisioning. 

On the other side of the ledger, we have found twenty cases which 
have upheld the right of the donee-survivor to the fund. A generaliza- 
tion regarding the facts upon which these decisions were based stands 
in marked contrast with the factual description of the cases in the 
opposing column. Written words showing an intention to create a joint 
account were present in all but three of the cases, and a survivorship 
clause was included in all but five of the deposit arrangements. In only 
five of these twenty cases did both the donor and donee fail to sign the 
deposit card or the agreement establishing the joint account. We think 
it highly significant that we could discover no case wherein both parties 
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had signed an instrument which contained language of joint account and 
a survivorship clause, where the right of the donee-survivor to the fund 
was denied. In fact, to repeat ourselves, we have been able to find but 
one case in which both parties had signed the agreement of deposit 
where the right of the donee-survivor has been denied, and in that 
instance, the deposit card contained neither a survivorship clause not 
words of joint account. Thus, while the existence of a deposit card with 
language of joint account, and including a survivorship clause, and 
signed by both donor and donee, is not essential in order to obtain a 
ruling favorable to the donee-survivor, the presence of all of these factors 
makes that outcome more certain, just as the absence of one or more of 
them may render the donor’s acts less equivocal and subject his written 
purpose to parol modification. 

Although the allegation that the account might have been established 
only as an arrangement of convenience was considered in but three of 
the twenty cases holding for the donee-survivor, the forceful and final 
language employed in the opinions of the other cases made the absence 
of any such specific allegation immaterial. In many of these decisions, 
the expressed rationale has been that the deposit card is a contract or 
novation between the bank and both depositors, and that the donee- 
survivor takes not only as donee, but under the binding agreement 
negotiated between the bank and himself. In other cases the transfer 
has been treated simply as a gift. Under either view, however, the 
courts have agreed that the question of the intention of the donor is 
material, but they have held that when such intention is expressed in a 
written instrument which says, in plain terms, that the deposit is the 
joint property of both, and that it is to go upon the death of either to 
the survivor, such an expression of intention is conclusive, and preclusive 
of all parol contradiction, except upon the grounds of fraud or mistake. 
We believe this to be a proper application of the parol evidence rule. 


We have not attempted to clarify all the cases completely or to 
reconcile every decision. We do feel, however, that when the cases are 
differentiated upon the suggested bases, a practically perfect pattern 
is produced, and that our conclusion is consistent with the over- 
whelming trend of the decisions. The consistency of the courts in these 
cases is most strikingly demonstrated by a retabulation of the eleven 
cases which we discussed as representative of the authority for awarding 
the account to the donor’s representative. Those cases, after the removal 
of the two Maryland decisions which we treated earlier as possible excep- 
tions, represent the law of but five states. In each of these five states, 
however, the courts also have delivered decisions awarding the funds 
to the donee-survivor, either as regards other accounts involved in 
the same decision in which they determined that some of the accounts 
belonged to the donor’s representative, or in other cases. Nor does this 
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disclose an incongruous disposition of the cases by those jurisdictions. 
The courts were merely confronted with cases in which there were 
accounts established under circumstances which may be differentiated 
and classified upon the bases which we have formulated. 

It may be illuminating to comment briefly upon those decisions 
where the courts have considered themselves obligated to rule both ways 
in the same case. In a situation where the courts are concerned with 
the same donor, and usually the same donee, and often with accounts 
established on the same day, it is not an overdrawn conclusion that, 
although the same formalities were not observed in the establishment 
of all the accounts, this merely reflected a variation in banking practice, 
and that the donor, nevertheless, intended the same effect to be attached 
to each transaction. It is significant. therefore, that the courts discrim- 
inate, and resolve the problem upon the bases of the language used and 
the parties signatory. In Perry v. Leveroni, the Union Institution and 
Commonwealth-Atlantic account arrangements did not bear the signa- 
ture of the donee-survivor; the court awarded these accounts to the 
donor’s representative. The County Savings account, however, did 
contain the donee’s signature, and the court held that he was entitled 
to that fund. In Commercial Trust Co. v. White, the Lincoln Trust 
and Hoboken Trust accounts contained no further expressions of the 
donor’s intent than the simple conjunction of the two depositors’ names, 
although both depositors were signatories. In the remaining seven 
accounts concerned, there were words of: joint account and both depositors 
had signed. Only the latter accounts were held to belong to the donee- 
survivor. In Mader v. Stemler, the Camp Curtin account contained 
neither language of joint account nor the donee-survivor’s signature ; 
in the Central Trust account each of these features was present. The 
court ruled that the former account was the property of the donor’s 
representative and that the latter belonged to the donee-survivor. We 
wish to place especial emphasis upon the discriminations applied in 
these decisions. 

The complaint shows that a contract was signed by both donor and 
donee with the Perpetual Building Association; that the words of the 
contract expressed a clear and unequivocal intention in the donor to 
make the donee a joint owner; and that a clause of survivorship was 
included in the instrument. The complaint does not allege fraud or 
mistake in the execution of the joint agreement. We cannot, under 
these circumstances, allow Mrs. Davidson’s clearly written and plainly 
expressed purpose to be rewritten after her demise, or deprive the 
appellee of rights in a contract to which she was a party-signatory. 
Accordingly, we hold that the District Court rightly considered that 
the appellants’ complaint did not state a cause of action. 

Affirmed. 
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Failure to Act by Trustee Not Malfeasance 
Gardner v. Squire, Court of Appeals of Ohio, 49 N. E. Rep. (2d) 587 


A trust indenture containing an exculpatory clause stating that 
trustee is not liable for its acts as trustee, failures or omissions as 
trustee, or otherwise, except for malfeasance in office, will not render 
trustee liable for loss to trust estate resulting only from failure to 
dispose of assets of estate. Such failure to act does not constitute 
malfeasance in office. 

A trust company, executor of decedent’s estate, as the result of 
disagreement between the decedent’s heirs, entered into a trust agree- 
ment with decedent’s heirs. By its terms, the trust company was 
named as trustee for said heirs, to liquidate and distribute the assets 
of the estate. The agreement also contained an exculpatory clause 
stating that the bank was not to be liable for its acts as trustee, 
failures or omissions as trustee except for malfeasance in office. 
Decedent’s estate contained certain hotel bonds of which the bank 
was also trustee. Plaintiff, successor trustees to bank, alleged that 
the failure of bank to distribute the bonds or sell them was an act 
of malfeasance rendering bank liable. Defendant, liquidating agent 
for bank, contended that the trust agreement provided that the 
trustee was not liable for its failures or omissions as trustee. 

It was held that the trustee’s failure to act, notwithstanding its 
knowledge of the precarious nature of the bonds of decedent’s estate, 
in not selling said bonds did not constitute malfeasance in office and 
therefore was not liable to successor trustee. 


Suit by W. K. Gardner and another, as successor trustees, against 


Samuel H. Squire, Superintendent of Banks, ete., and another for an 
accounting and to establish a valid general claim against the assets of 


the Guardian Trust Company in liquidation. From an adverse decree, 
plaintiffs appeal upon questions of law and fact.—[ Editorial State- 
ment. ] 

Decree in accordance with opinion. 

Sidney N. Weitz and Wm. R. Kiefer, both of Cleveland, for plain- 
tiffs appellants. . , 

T. J. Herbert, of Columbus, and A. O. Husband, Daniel H. Wasser- 
man, and S. G. Stillman, all of Cleveland, for defendants appellees. 


STEVENS, J.—This is an appeal upon questions of law and fact. 

The Guardian Trust Company was appointed executor of the estate 
of Frank Rosenzweig, deceased. Disagreement between the said de- 
cedent’s heirs resulted in the preparation by them of an agreement in 
the nature of a trust indenture, which- was designated ‘‘Contract of 
Settlement.’’ By its terms, the Guardian Trust Company was named 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 504. 
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as trustee for the said heirs, to liquidate and distribute the assets of the 
said estate. The agreement, among others, contained the following pro- 
visions : 


‘*Upon the receipt of such assets as said Trustee, The Guardian Trust 
Company shall as promptly as possible distribute them as follows: 

‘*Insofar as possible or convenient, all property and assets of every 
kind shall be distributed by the Trustee to the parties hereto in kind. 
In the event this procedure results in fractional shares of stocks or bonds 
or property any difference may be adjusted or equalized by the Trustee 
according to. its estimate of the value, which shall be conclusive upon all 
beneficiaries, in cash or other property. Partial distribution may be 
made from time to time in the discretion of the Trustee. Property not 
distributed in kind shall be sold and the net proceeds thereof distributed 
to the parties hereto as provided. 

‘‘Said Trustee whether it be The Guardian Trust Company or some 
other person, shall not be liable to any of the parties hereto by reason 
of its or their trusteeship, acts as trustee, failures or omissions as trustee, 
or otherwise, except for malfeasance in office.’’ 


The Guardian Trust Company accepted its appointment on February 
10, 1930, and entered upon the performance of its duties as trustee under 
said indenture. 

Among the assets coming into its hands for disposition were bonds 
‘of The Hollendon Hotel Company of a face value of $13,000. 


The Guardian Trust Company acted as said trustee from February 10, 
1930, to September 1, 1936, at which time it transferred all of the assets 
of said estate remaining in its hands to W. K. Gardner and J. M. Berne 
as successor trustees. 

The Guardian Trust Company, as trustee, neither made distribution 
of said Hollendon Hotel Company bonds in kind nor did it sell the same, 
but continued to hold them from February 10, 1930, to May 4, 1931, at 
which latter date the Guardian Trust Company, as trustee of the Hotel 
Hollendon Company bond issue, instituted a foreclosure action upon its 
mortgage securing said bond issue, which resulted in the sale of the 
property and assets of the Hotel Hollendon Company, for a sum in- 
sufficient to pay the liens upon said property and assets, prior to said 
bond issue. The result was that the holders of said bonds suffered a 
complete loss thereon. 

The petition of plaintiff in effect alleged that the Guardian Trusi 
Company, at the time it accepted its designation as trustee of 
the Rosenzweig trust, was the trustee of said Hotel Hollendon 
bond issue; that it was the owner of the Hotel Hollendon Company; 
that it had made large loans to the Hotel Hollendon Company, 
and had procured other large loans to be made to said hotel company 
by the New England Company—a corporation wholly owned by the 
Guardian Trust Company—said loans being made for the purpose of 
enabling the Hotel Hollendon Company to pay its ground rent, taxes, 
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interest and operating expenses, which loans were prior in security to 
the security underlying said bond issue; that various officers and employes 
of the Guardian Trust Company were also directors and officers of the 
Hotel Hollendon Company; that the Guardian Trust Company knew 
of the precarious condition of the security underlying said bonds, and 
failed to disclose any of the above to the beneficiaries of said Rosenzweig 
trust ; that the failure of the Guardian Trust Company to distribute said 
securities in kind or to promptly dispose of the same constituted mis- 
feasance and malfeasance on the part of the Guardian Trust Company ; 
that the defendant superintendent of banks of the State of Ohio is in 
charge of the liquidation of the Guardian Trust Company; that the 
claim of the plaintiffs was duly presented to said superintendent of banks 
of the State of Ohio, in charge of said liquidation of the Guardian Trust 
Company, and was by him disallowed. 

Plaintiffs ask an accounting to determine the amount of plaintiffs’ 
loss, and that a decree be entered establishing in plaintiffs a valid general 
claim against the assets of the said the Guardian Trust Company and 
for equitable relief. 

The answers of the defendants set out the exculpation clause above 
set forth, pleaded estoppel, and denied generally the allegations of the 
petition. 

The evidence, which is incorporated in a written transcript, consists 
largely of stipulations of counsel, together with some oral testimony and 
exhibits. The question, the answer to which is dispositive of this case, 
is: What is the legal effect of the use of the words ‘‘Said Trustee. . . shall 
not be liable . . . by reason of its . . . trusteeship, acts as Trustee, failures 
or omissions as Trustee . . . except for malfeasance in office,’’ used in the 
escape clause of the said trust agreement? 

It will be noted that the gravamen of the plaintiff’s complaint is that 
the trustee, even though possessed of knowledge of the precarious nature 
of the bonds in question, failed to distribute them in kind or to sell them 
during the period when they had a market value, despite the specific 
direction to do so promptly, contained in the trust indenture. 

The defendants counter with the assertion that the trust agreement 
provides the trustee shall not be liable for failures or omissions as trustee. 

The plaintiffs then assert that, under the circumstances here shown, 
the failure of the trustee to act constituted not failure or omission to act, 
but malfeasance in office. 

It is apparent that if the loss to the trust estate resulted only from 
failure or omission of the trustee to act, there could be, under the pro- 
visions of the trust indenture, no recovery against the trustee. 

Does such failure of the trustee to distribute or sell the bonds in 
question, even though possessed of the knowledge ascribed to the trustee 
by the petition, constitute ‘‘malfeasance in office’’? 

In arriving at the answer to that question it is necessary to consider 
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the etymology of the word ‘‘malfeasance.’’ The Oxford English Dic- 
tionary (1933) shows the word to be of Anglo-French origin and (under 
“‘malfeasant’’) to be a combination of the word ‘‘mal’’ meaning ‘‘ill’’ 
and the present participle of the word ‘‘faire’’ meaning ‘‘to do’’—hence, 
to do ill; evil doing. In the examples of usage of the word the following 
appears: ‘1765 Blackstone Comm. I 393 Statutes, which declare the 
benefice void, for some nonfeasance or neglect, or else some malfeasance 
or crime.’’ 

The word has been defined in almost countless judicial decisions, a 
few of which appear in 26 Words and Phrases, Permanent Edition, page 
139 et seq., under the title ‘‘malfeasance.’’ Without exception, the 
definitions contemplate affirmative action. 

‘* _,. the doing of an act which a person ought not to do at all.’’ Rising 
v. Ferris et al., 216 Ill. App. 252, at page 256.’’ See also other cases 
cited and definitions given in 26 Words and Phrases, supra. 

The word is defined in 2 Rawle’s Third Revision of Bouvier’s Law 
Dictionary, p. 2067, as follows: ‘‘The unjust performance of some act, 
which the party had no right, or which he had contracted not, to do.’’ 

If ‘‘malfeasance’’ means the affirmative ‘‘doing of some act,’’ then 
a failure to act, irrespective of the intent motivating such failure, does 
not constitute ‘‘malfeasance.’’ 

The beneficiaries of this trust prepared their own trust agreement. 
The trustee accepted its obligations according to the provisions of that 
trust agreement. That instrument made the trustee liable for ‘‘mal- 
feasance’’ alone. 

No showing of ‘‘malfeasance’’ within the meaning of that term as 
defined, has been made. 


Liability of Accommodation Indorser of Note 


Callery v. Lyons, Supreme Court, 42 N. Y. Supp. (2d) 191 


An accommodation party is one who has signed an instrument 
as maker, drawer, acceptor or indorser, without receiving value 
therefor, and for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to a holder for 
value, notwithstanding such holder at the time of taking the instru- 
ment knew him to be only an accommodation party. 

One Zall, indebted to plaintiff, was asked to obtain an indorser 
on a note for $700 in order to help out plaintiff at his bank. Zall, 
pursuant to plaintiff’s suggestion requested defendant to indorse 
note. Defendant thereupon called plaintiff to verify Zall’s request 
and upon confirmation of the fact by plaintiff, defendant indorsed 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 42. 
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the note. Defendant received no consideration for said indorsement. 
Upon non-payment, the note was duly protested and plaintiff 
brought this action against defendant for recovery of balance due 
on the note. Defendant contended he was not liable inasmuch as 
he indorsed the note solely for the accommodation of plaintiff and 
Zoll and that it was agreed that he was an accommodation maker and 
that he would not be liable. 

It was held that defendant was liable to plaintiff under Sec. 55 
of the Negotiable Instruments Law regardless of the fact that plain- 
tiff knew at the time of taking the note that defendant was only an 
accommodation indorser. There was no evidence in the case to the 
effect any of the parties told defendant that he would not be held 
liable on the note. 


Action by Patrick A. Callery and another against John D. Lyons 
on a note indorsed by defendant. From a judgment and order in 
defendant’s favor, plaintiffs appeal. 

Reversed on the law and facts, and judgment for plaintiffs directed. 

Ellsworth Baker, of Monticello, for appellants. 

John D. Lyons, of Monticello (Lawrence H. Cooke and Nellie Childs 
Smith, both of Monticello, of counsel), for respondent. 


PER CURIAM—The plaintiffs bring this action against the defend- 
ant on a promissory note made by one Max Zall to the order of the 
plaintiffs on or about March 25, 1933, for the sum of $645. It was 
endorsed on the back by Sarah Zall, wife of Max Zall, and by the 
defendant, John D. Lyons. It was not paid and was duly protested 
for non-payment on June 25, 1933. 

The answer denies the allegations of the complaint and alleges that 
no consideration and no value were received by the defendant for the 
making of his indorsement upon said note; that the same was made 
and delivered to the plaintiffs solely for the accommodation of said 
plaintiffs and said Max Zall, the alleged maker of said note, and that 
at the time of the making of the endorsement by the defendant it was 
expressly understood and agreed by and between the plaintiffs, the 
maker, Max Zall, and the defendant, that this defendant was an accom- 
modation maker and that he would not be liable. 

It was conceded upon the trial that the endorsement on the back of 
the note, purporting to be that of the defendant, was placed there by 
him and there was proof of nonpayment, presentation and protest of 
the note. : 

The note sued upon is the renewal of a note given in January, 1931. 
Before the giving of the original note the maker, Max Zall, was indebted 
to the plaintiffs, who were lumber dealers, for lumber and supplies. 

Max Zall, called by the defendant, testified: ‘‘I come in and Mr. 
Callery asked me for some money, and I told Mr. Callery that at the 
present time I can’t give him any cash and Mr. Callery said, ‘Maybe 
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we can fix that up some other way with a note,’ and he said, ‘You make 
it out, the note, and get a good substantial endorser which will be satis- 
factory in the bank, and it will help me out—it will help us out at that 
time.’ . . . That was about all the conversation about the note. ... All 
that was said, that I give him a note and he will try to put it in the 
bank and get the money, and that it will help him out.’’ 

He further testified that Mr. Callery told him he had ‘‘quite a lot of 
paper in the bank and he would like to get an additional note so he can 
help himself out’’ and that the defendant received nothing at the time 
he received the note. 

The defendant testified: ‘‘Well, I can’t state the date from my 
recollection, except that it was the day that the original note of this series 
of notes was endorsed by me, and I have heard them say it was in 
January, 1931. My clerks were around the office somewhere; there was 
Mr. Washington, a lawyer, and Miss Smith, and also two clerks working 
for me at the time, and whether they were in their rooms or where they 
were, I can’t say. And it was during business hours, . . . while I was 
in the office. .. . Mr. Zall came in the office, and he spoke to me and I 
spoke to him, and I went to the telephone and called Callery & Rundle. 
I recognized the voice of Mr. Callery. I said, ‘Max Zall is in here and 
wants me to endorse a note to your order for $700 and he says that you 
told him to get me to endorse it. Why do you pick on me?’ Mr. Callery 
said, ‘Zall owes us money, and we want to use the money—we have 
a lot of paper in the bank, and the bank won’t be satisfied with his name 
or his wife’s name, and he suggested that he might get you to endorse 
it,’ and I said, ‘Can’t you use his note with his wife’s endorsement?’ 
He says, ‘I am afraid the bank wouldn’t take it. I told him to get some 
endorsers.’ And he said, ‘We would like to use the money,’ and I 
said, ‘All right.’ ’’ 

The defendant received no consideration for his endorsement. 
Renewals of the original note were signed from time to time until the 
last renewal was made upon which this action is brought. It is not 
claimed by Mr. Zall in his testimony that the plaintiffs suggested to 
him that he get Mr. Lyons to endorse the note. Whatever proof there 
is of that came about in the testimony given as to the conversation 
between Mr. Lyons and Mr. Callery. 

Section 55 of the Negotiable Instruments Law read as follows: 
‘‘Liability of accommodation party. An accommodation party is one 
who has signed the instrument as maker, drawer, acceptor or indorser, 
without receiving value therefor, and for the purpose of lending his 
name to some other person. Such a person is liable on the instrument 
to a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party.’’ 

Taking the most favorable view to the defendant of the evidence 
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given in this case it wholly fails to relieve him from liability as provided 
for in Section 55 of the Negotiable Instruments Law. Higgins v. 
Ridgway, 153 N. Y. 130, 47 N. E. 32; English v. Schlesinger, 55 Misc. 584, 
105 N. Y. S. 989. , 

It makes no difference whether the plaintiffs knew at the time of 
taking the instrument that the defendant was only an accommodation 
endorser. There is no evidence to the effect that anyone said to him that 
he would not be held liable on the said note. 

The motion made by the plaintiffs at the end of the case for a directed 
verdict should have been granted. 

The judgment and order appealed from should be reversed upon the 
law and the facts and judgment for the plaintiffs is directed for the 
relief demanded in the complaint, with costs in the court below and in 
this court. 

Judgment and order reversed upon the law and the facts and’ 
judgment for the plaintiffs is directed for the relief demanded in the 
complaint, with costs in the Court below and in this Court. 


Limitation of Powers of Successor Trustee 


Irving Trust Co. v. Burt, Court of Appeals of New York, 49 N. E, Rep. 
(2d) 493 


Where deed of trust indicated that settlor intended that any refer- 
ence to powers of trustee should apply also to successor trustee, 
power to make investments whether authorized by law or not was 
conferred not only upon named trustee but upon each successor 
trustee. 

Decedent, settlor of a trust, provided in trust indenture that the 
trustee was empowered ‘‘to invest and reinvest the principal in 
such securities as he in his discretion may determine.’’ Upon dece- 
dent’s death, plaintiff trust company nominated as trustee by decedent 
in trust deed, succeeded as trustee. Upon action for determination 
of its account as trustee, plaintiff sought judicial construction of 
the trust agreement, contending that the power hereinabove referred 
to was conferred not only upon the original trustee but upon each 
suecessor trustee. One of the defendants, guardian of an infant son 
of decedent, contended that said power was limited to the lifetime 
of the settlor. 

It was held that notwithstanding the fact that in other paragraphs 
of the trust indenture the settlor limited the powers specifically 
“‘during the lifetime of grantor,’’ such limitation however should 
not be read by implication into the general grant of power to the 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $494. 
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trustee ‘‘to invest and reinvest the principal in such securities as 
he in his discretion may determine. Such power was not limited 
to the lifetime of the decedent as trustee. 


Action by the Irving Trust Company as executor of Henry R. Burt, 
deceased, trustee under a certain trust agreement dated December 
28, 1935, between Henry R. Burt, grantor, and Henry R. Burt, trustee, 
against Maggie Z. Horn Burt, individually and as successor trustee of 
the trust created by that certain trust agreement dated December 
28, 1935, between Henry R. Burt, grantor, and Henry R. Burt, trustee, 
now deceased, and another. From a judgment of the Appellate Division 
of the Supreme Court in the first judicial department, entered June 26, 
1942, 264 App. Div. 842, 35 N. Y. S. 2d 760, affirming by a divided 
court a judgment entered upon the report of a referee construing and 
determining the provisions of the agreement of trust, Maggie Z. Horn 
Burt, individually and as successor trustee of the trust appeals. 

Modified, and as modified affirmed. 

C. Murray Kavanagh and John Moncrieff, both of New York City, 
for appellant. 

William Weisman, Leon Leighton, and Edward Schaeffer, all of 
New York City, for respondents. 


LEHMAN, C. J.—Henry R. Burt in 1935 executed a deed of trust 
transferring to himself as trustee specified personal property ‘‘to have 
and to hold the said securities and property to the said trustee, its succes- 
sors or assigns upon the . . . express trust and conditions and with the 
powers and limitations hereinafter conferred and set forth.’’ At the 
time the settlor executed the deed of trust he was married and had one 
child, Henry R. Burt, Jr., then about two weeks old. The ‘‘express trust 
and conditions’’ set forth in the deed of trust are designed to provide 
an income to the settlor’s wife during her lifetime and, after her death, 
to provide an income to their infant son Henry R. Burt, Jr., and any 
other children they might thereafter have, with contingent remainder 
in a share of the estate to the legatees or next of kin of each child upon 
the death of such child during the life of the trust. In no event could 
the trust continue longer than the lives of the settlor’s wife and of his 
son Henry R. Burt, Jr. and in no event could any person be interested 
in the income or principal of the trust fund except his wife and his son 
or after-born children or the legatees or next of kin of a deceased child. 
The ‘‘powers and limitations . . . conferred and set forth’’ in the deed 
of trust are designed to give the settlor almost unlimited control of the 
investment and reinvestment of the trust fund during his lifetime even 
should he retire as trustee; to assure that during his lifetime he should 
have power to designate any ‘‘successor or substituted trustee’’ and 
that after his death a majority in number of the ‘‘adult beneficiaries’’ of 
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‘ 


the trust or the guardians if any of the 
have the same power. 

The settlor died on January 1, 1937. The deed of trust provided 
that upon the death or resignation of the settlor as trustee ‘‘the Grantor 
hereby nominates and appoints Irving Trust Company to be and act 
as Trustee hereunder.’’ 


‘minor beneficiaries’’ should 


Irving Trust Company renounced the appointment and Margaret Z. 
Horn Burt, the widow of the settlor and the life beneficiary of the trust 
was appointed successor trustee. In an action brought by Irving 
Trust Company as executor of the last will and testament of the 
deceased settlor and trustee for the settlement of his account as trustee, 
the successor trustee has asked for a judicial construction of the trust 
agreement. The trust indenture provides that: ‘‘The Trustee is given 
the widest discretion to use his judgment in such manner as he may 
deem best and specifically to vote and give proxies in respect of any 
shares of stock at any time forming a portion of the trust fund. 


‘‘The Trustee is expressly authorized and empowered, though not 
required, to retain any and all securities and property transferred to 
him hereunder or hereafter received by him and with full power and 
authority to change investments and to invest and reinvest the principal 
in such securities and properties (including common stocks) as he in his 
discretion may determine and whether or not the same be authorized by 
law for the investment of trust funds.”’ 


The successor trustee contends that the power ‘‘to invest and reinvest 
the principal in such securities . . . as he in his discretion may- determine 
and whether or not the same be authorized by law for the investment of 
trust funds’”’ was conferred not only upon the original trustee but upon 
each ‘‘successor trustee.’? The guardian of the infant son contends that 
such power was limited to the lifetime of the settlor. The deed of trust 
provides that: ‘‘The word ‘trustee’ where used herein shall be deemed 
to refer to one or more trustees and the word ‘trustees’ shall be deemed 
to refer to one or more trustees.’’ There can be no doubt that the settlor 
intended that, in general any reference to the powers and authority of 
‘‘the trustee’’ should apply not only to the original trustee but to each 
successor trustee. Where, however, under a fair construction of the deed 
of trust it appears that the settlor used the words ‘‘the trustee’’ in a 
more restricted sense or limited the period during which a power con- 
ferred upon the trustee might be exercised, the court is bound to give 
effect to the testator’s intention. 

In other paragraphs of the trust indenture which begin with the 
words ‘‘ During the lifetime of the Grantor’’ the settlor has unmistakably 
indicated that the powers specified in those paragraphs are to be subject, 
while the settlor is alive and can control the administration of the trust 
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fund, to the limitations therein specified. Those limitations, however 
should not, in our opinion, be read by implication into the general grant 
of power of a trustee contained in the paragraph which we have quoted. 
In our opinion the trust indenture indicates no intention of the settlor 
to limit the discretionary power of the trustee appointed after his death 
to invest in securities authorized by law for the investment of trust funds. 

The judgments should be modified in accordance with this opinion 
and as so modified affirmed with costs to all parties filing separate briefs, 
payable out of the trust estate. 











Exercise of Discretionary Powers by Successor Trustee 
Cannot Be Interfered with by Court 












Bray v. Old Nat. Bank In Evansville, Appellate Court of Indiana, 
48 N. E. Rep. (2d) 846 








Where a testator by his will grants powers including discretionary 
powers to the testamentary trustee, upon the death of said trustee, 
all powers pass to the successor trustee. The court cannot compel 
a bank, appointed as such successor trustee, to exercise in trust bene- 
ficiaries’ favor trustee’s discretion under testator’s codicil to dispose 
of testator’s stock in a corporation or divide it among the said 
beneficiaries equally, in the absence of showing fraud or abuse of 
discretion. 

Decedent by his will devised residue of his estate to his wife and 
one of his sons, ‘‘legal title vesting in them and their successors in 
trust.’’ The will empowered the trustees during the lifetime of both 
to nominate his or her successor in a prescribed form set forth in 
detail in the will. It also provided that if the son were the sole 
surviving trustee, the son, if he preferred, could exercise all the 
powers conferred on both trustees and was not required to procure 
a successor, as such trustee of decedent’s will. Prior to his death 
decedent executed a codicil to his will, wherein the trustees at their 
discretion could dispose of decedent’s business, either by disposing 
of decedent’s holdings of its stock, or divide the stock among 
decedent’s children. Decedent’s wife predeceased him. Later 
the son, the original and testamentary trustee, died without nomi- 
nating a successor as provided in the will. A bank was then appointed 
by the Probate Court as successor trustee serving as such until its 
resignation a few months later when the defendant bank was ap- 
pointed by the same court. Plaintiffs, a daughter and other heirs of 
decedent, brought this suit to construe the decedent’s will and require 
the defendant bank, as successor trustee of the trust to exercise 
certain discretionary powers granted by ‘‘Item One’’ of the codicil 
to the will and distribute to the plaintiffs the stock of decedent’s 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 494. 
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business which was part of the assets of the trust. The lower court, 
in its decision, ruled that ‘‘Item-One’’ of the decedent’s codicil had 
been of no force and effect since the date of the death of son, the 
testamentary trustee, on the theory that the discretionary powers 
granted to the trustee did not pass to the successor trustee. 

It was held that the lower court erred in its conclusion with 
reference to ‘‘Item One’’ of the decedent’s codicil. The intention 
of: the decedent controlled. The powers conferred on the testa- 
mentary trustee could be exercised by the successor trustee though 
terms of the trust did not expressly so provide. It was also held that 
the lower court could not compel the defendant bank as successor 
trustee to exercise its discretion in favor of the plaintiff with reference 
to disposal of stock of decedent’s business. The defendant bank 
having been granted discretionary powers under decedent’s will, the 
court will not substitute its discretion for that of the trustee in the 
absence of a showing of fraud or abuse of discretion, which was not. 
shown in the instant action. 


Action by Anna B. Bray and others against the Old National Bank 
in Evansville, as successor trustee of the estate of Adam Helfrich, 
deceased, and others, to construe decedent’s will and to require defend- 
ant trustee to exercise certain discretionary powers granted by a codicil 
to the will and distribute stock of a certain corporation to plaintiffs. 
Judgment for defendants, and plaintiffs appeal. 

Reversed in part, and affirmed in part. 

Seal & Seal, of Washington, for appellants. 

Newman & Salm, Meyer & Fine, Robert C. Enlow, and Welborn & 
Miller, all of Evansville, for appellees. 


DOWELL, J.—This was an action by Anna B. Bray et al., they 
being the children in esse of Adam Helfrich, deceased, to construe the 
last will of the decedent and to require the appellee, Old National Bank 
In Evansville as successor trustee of the trust created by decedent’s last 
will to exercise certain discretionary powers granted by Item One of the 
codicil to said will and to distribute to appellants the stock of the Helfrich 
Lumber and Manufacturing Company, Inc., said stock being a part of 
the assets of the trust. ; 

The cause was tried to the court below and upon request of appellants, 
plaintiffs below, the court made special findings of facts and stated 
conclusions of law thereon to the effect that the law was with the 
appellees, whereupon judgment was awarded to appellees. 

Appellants assign as error: 

(a) That the court erred in its conclusions of Jaw numbered 1, 2 and 3 
stated upon the special findings of facts. 

(b) That the court erred in overruling the motion for a new trial. 

The motion for a new trial questions the sufficiency of the evidence 
and asserts that the decision of the court was contrary to law. 
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The record discloses the following facts: 

Adam Helfrich died on September 26, 1911, leaving surviving five 
sons, William, Michael D., John T., Joseph P., and Edward H., and two 
daughters, Catherine Coerver and Anna B. Bray. Also surviving were 
Ella Helfrich, widow of a deceased son and Theresa Helfrich, a daughter 
of Ella and said deceased son. Adam Helfrich during his lifetime was 
possessed of great wealth and on March 11, 1909, he executed his last 
will, those portions of same pertinent to the issues here being: 


“‘Ttem Two: After the payment of all my just debts, all the rest and 
residue of my estate both real and personal and mixed wherever situate, 
I give and devise unto my said wife and my son Michael D. Helfrich, 
the legal title vesting in them and their successors in trust for the uses 
and purposes hereinafter set out. 

‘‘Item Three: I direct that my said trustee take possession of the 
property subject to this trust, to manage and control the same according 
to their best judgment. They shall have the power to sell and dispose 
of any of the real estate, the subject of this trust without first obtaining 
an order of Court therefor, and a deed executed by them as such trustees 
shall be sufficient at law to convey the fee simple as fully as I might or 
eould do, if living, and the proceeds arising from the sale of such real 
estate, they shall have the right and power to invest in such other 
property as in their good judgment may be to the best interests of the 
trust estate. They shall also have the power to dispose of any of the 
personal property belonging to the trust estate at any time whenever they 
think it to the best interests of the trust so to do, and to re-invest the 
proceeds arising from such sale, and generally, from time to time, make 
such changes in the investments of properties belonging to the trust, 
as will in their judgment be to the best advantage of said trust estate. 
A large part of my estate consists of certificates of stock issued by cor- 
porations. My trustees should at once, upon my death, take possession 
of said certificates and safely keep the same. They can have them 
transferred to their own names as trustees if they see fit to do so, but 
weather (whether) the same are transferred or not, I commit to their 
best judgment; but in any event they shall have the right to vote said 
shares at all stockholders meetings of the several corporations issuing the 
said certificates, and in as much as the earnings of these corporations 
have heretofore been quite satisfactory, I express it as my judgment 
that the money invested in each of them be permitted to stand as it is, 
at least so long as the earnings of each of said corporations are satisfac- 
tory to my trustees. From the proceeds arising as income of such 
estate, they are first to pay the taxes, assessments and cost of maintenance 
of the trust property, and such other necessary expenses as may, from 
time to time, arise, including the expense of administering this trust, 
with reasonable compensation for the trustees and their legal council, if, 
in their judgment, the employment of such legal council be necessary. 
The net income remaining to be applied, to-wit :—First, such part thereof 
as may in the judgment of my beloved wife be necessary for her main- 
tenance, the proper care for her home, and all incidental expenses, con- 
nected therewith, including all taxes and assessments, and her judgments 
as to what her requirements may be, from time to time, in order that 
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she may be properly supported, and eared for as fully and completely 
as if I were living, shall govern and control my trustees as to the amount 
which shall be paid to her under this item of this will. a 

‘‘Item Four: All of the rest and residue of the net income arising 
from the trust property, after paying all of the items hereinbefore 
provided, shall constitute a part of the corpus of the trust estate and 
shall be invested in such property or securities as my said trustees may 
deem proper. Upon the death of my beloved wife the net income shall 
be divided into two parts, the first part shall constitute an accretion to 
the corpus of the trust estate and shall be held, managed, used and 
distributed by my trustees as herein provided, as to the corpus of this 
trust estate. 

‘‘Item Five: The remainder of said net income shall be divided into 
eight equal parts, each of my children, William Helfrich, Michael D. 
Helfrich, John T. Helfrich, Joseph P. Helfrich, Edward H. Helfrich, 
Catherine Coerver, Anna D. (B.) Bray, living shall receive one part; 
one of my sons Frank Helfrich, has departed this life leaving surviving 
him Ella Helfrich, his widow, and Theresa Helfrich, his daughter. The 
said widow of my deceased son shall be paid the one-third part of one 
of said eight parts, and her said daughter shall receive the remaining 
two-thirds thereof. In the event of the death of any one of my said 
children leaving heirs surviving, also a widow such heir or heirs shall 
receive of the parents part, the two-thirds and such widow or widower 
the one-third thereof; that is to say, one-third of the one-eighth part of 
said net income, so long as such widow or widower shall so deport himself 
or herself as not to bring reproach upon the family name. The words, 
‘reproach upon the family name,’ shall be such conduct as will tend 
to disgrace the family, of which my said trustees shall be the sole judges, 
and this provision in favor of such surviving widow or widower shall 
terminate at the marriage of such widow or widower. In the event of 
the death of any grandchild, their brothers or sisters, or their decendants 
shall take the part of such one so dying. Should all of the heirs of -the 
body of any of my children become extinct, then the provisions herein 
made in favor of such child or the heirs of their body shall cease and 
determine. 

‘‘Ttem Six: In the event of the death of any one of my children 
leaving minor heirs surviving, my said trustees shall use, as they think 
to the best interest of such minor or minors, that part of the net income 
which otherwise would have gone to the parent of such child or children, 
without the appointment of a guardian of such child or children, but 
should such minor or minors be under guardianship, then my trustees 
may in their discretion, pay over to such guardian such part of the net 
income falling to them as in this will provided, as in their judgment 
may ‘be proper. 

“‘Item Seven: For the perpetuation of this trust, I hereby empower 
each of my said trustees during the life time of both to nominate his or 
her successor which shall be done as follows, to-wit: The trustee wishing 
to exercise this power shall sign and acknowledge before a notary publie 
an appointment which shall be i in the following language: ‘I —————, 
trustee created under and by virtue of the last will and testament of 
Adam Helfrich, and in pursuance of the power therein conferred, in 
Item Seven of the said will do hereby appoint as my successor 
who shall be invested with all of the powers and privileges and subject 
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to all the limitations and restrictions in the said will, which have been 
conferred upon me as trustee. This power of appointment has been by 
me executed by signing my name in the presence of ————— a notary 
public in and for the County of Vanderburgh, who shall affix his jurat 
hereto in due form.’ In the event that either of said trustees should die 
without exercising the power herein conferred, then the survivor shall 
nominate a suitable person such trustee to the Judge of the Circuit Court 
of, Vanderburgh County, with a request for his appointment, to take 
the place of such deceased trustee. But if my said wife should die 
leaving my said son, Michael D. Helfrich, trustee surviving, he may, 
if he prefers, exercise all the powers herein conferred upon both of said 
trustees and shall not be required to procure a successor, as such trustee 
of my said will.’’ 


‘‘Ttem Nine: In the event my said trustee in the exercise of a sound 
discretion should be of the opinion that any sum in excess of the one-half 
of the net income arising from the trust estate should be distributed 
among my children, then living, they shall have the right to do so. 


*‘Ttem Ten: I direct this trust to continue until the death of all of 
my children, at the happening of which event I direct my trustees to 
wind up this trust and distribute all property remaining in their hands, 
the subject hereof; among my heirs, according to the laws of descent, as 
provided by the Statutes of Indiana.’’ 


On January 7, 1911, approximately nine months prior to his death, 
the testator executed a codicil to his said will, Item One of said codicil 
being as follows: ‘‘Item One: I direct that if in the judgment of my 
said trustees named in said will, they deem it to the best interest of my 
estate to dispense with and dispose of the business and property of the 
Helfrich Lumber & Manufacturing Company, they are hereby empowered 
and directed to either dispose of my holdings of stock in said corpora- 
tion, or to divide the same among my children William Helfrich, 
Michael D. Helfrich, John T. Helfrich, Joseph P. Helfrich, Edward H. 
Helfrich, Catherine Coerver, and Anna B. Day (Bray) in equal shares 
to each. In the event of the death of any of my said children, then the 
same shall be divided, among my children living, of the above named, 
in equal shares to each.”’ 

The testator’s wife predeceased him. At the time of the initiation of 
the suit below all but two of the testator’s children nad died. There 
were surviving at that time, however, several of the testator’s grand- 
children and spouses of deceased children and grandchildren. 

Michael D. Helfrich, the original and testamentary trustee, died 
September 2d, 1938, without nominating a successor as provided in 
the will and the National City Bank in Evansville, Indiana, was 
appointed by the Vanderburgh Probate Court as successor trustee serving 
as such until its resignation some few. months later whereupon the 
appellee Old National Bank in Evansville was appointed by the same 
court. 





THE BANKING LAW JOURNAL 799 


The questions here involved turn upon the construction and effect 
of Item One of testator’s codicil in the light of the trust provisions of 
the will. : ws ; 

Thus, as we view the record only two questions are presented by 
this appeal: (a) Did the powers, including discretionary powers, granted 
to the testamentary trustee, pass to the successor trustees? (b) If they 
did so pass, could the court below compel the successor trustee to exercise 
its discretionary powers in favor of appellants as prayed for in their 
complaint ? 

It is to be noted that appellants in no wise contend fraud or abuse of 
diseretion on the part of the appellee, successor trustee, 

Appellants do urge, however, that the discretionary powers granted 
to the testamentary trustee did pass to and now are held by the successor. 
trustee. It is their further contention that the corpus of said trust is 
dwindling ; that the Helfrich Lumber and Manufacturing Company, Inc., 
is being operated at a loss and is involved in litigation which will neces- 
sitate the expenditure of large sums of money; that it has paid no 
dividends for a number of years and that the successor trustee should 
be required to exercise the discretionary power granted by Item One of 
testator’s codicil by terminating said trust and distributing the stock 
of the corporation among and between appellants. It may be noted in 
passing that the present operation of the business consists almost solely 
of the management of large holdings of real estate and not manufacturing. 

The court below in its conclusion of law numbered one held that, 
Item One of testator’s codicil has been of no force and effect since the 
2d day of September, 1938, the date of the death of the testamentary 
trustee. , 

The only premise upon which this conclusion can rest is that the 
discretionary powers granted to the testamentary trustee did not pass 
to the successor trustees. 

We are constrained to the opposite viewpoint. The intention of 
the testator will control. It was clearly the intention of the testator 
that the trust created by him should be perpetuated until the death of 
the last of his children and to this end he gave and devised his residuary 
estate unto ‘‘my said wife and my son Michael D. Helfrich, the legal 
title vesting in them and their successors in trust for the uses and pur- 
poses hereinafter set out.’’ That he contemplated the probability that 
the trust estate eventually would be administered by successor trustees 
is plainly apparent. 

Moreover, nine months prior to his death the testator executed his 
codicil whereby he granted a discretionary power to ‘‘my said trustees 
named in said will,’’ they being ‘‘my said wife and my son Michael D. 
Helfrich and their successors in trust.’’ It is not apparent from the 
record whether the testator’s wife died prior, to the execution of the 





800 THE BANKING LAW JOURNAL 


codicil. If so, the use by the testator of the comprehensive term 
‘‘trustees’’ at a time when Michael D. Helfrich alone was entitled to 
take as trustee in the event of the testator’s death, would have left little 
room for conjecture since under such circumstances the testator, had 
he intended to limit the trust powers to Michael alone, would have used 
the singular ‘‘trustee.’’ But whether this be true or not, we are of the 
opinion in view of the testator’s clear intent that the trust should be 
perpetuated until the death of the last of his children, that by the use 
of the phrase ‘‘my said trustees named in said will,’’ he revealed an 
intent to include the successor trustees provided for in the original will 
and in whom, by clear and unmistakable terms, he vested the legal title 
to his estate for the uses and purposes of the trust. The great weight 
of modern authority is in favor of the general rule that the powers 
conferred upon a trustee can properly be exercised by his successors, 
unless it is otherwise provided by the terms of the trust. If it is not 
provided by the terms of the trust in specific words that the powers 
conferred upon the trustee may be exercised by successor trustees, 
nevertheless such powers can properly be exercised by successors, unless 
the settlor manifested an intention that they should be exercised only 
by the trustee originally named. So, where the exercise of a power 
is not discretionary the inference is that the settlor intended that it 
might be exercised ‘by successors. If the exercise of the power is within 
the discretion of the trustee, and there is no standard by which the 
reasonableness of the exercise can be gauged, there is the same inference, 
although not so strong, but ordinarily the power may be exercised by 
successor trustees, unless it appears from the terms of the trust that 
the confidence placed in the original trustee should be personal to him. 
Restatement of the Law of Trusts, Sec. 196. See also Bogert on Trusts, 
1935, Vol. 3, § 553; Scott on Trusts, Vol. 2, § 196. 

That Michael D. Helfrich died without nominating his successor is of 
no moment in the instant case. The testator did not mandate him so 
to do, but merely provided a method whereby he could exercise his choice 
if he so desired. Upon his death without having nominated a successor, 
the Vanderburgh Probate Court, upon proper showing, had a right and 
a duty to appoint a successor. 

It is a familiar maxim in equity that a trust shall not be permitted 
to fail for want of a trustee and in the case at bar the discretionary power 
conferred by the codicil is not a mere detached naked or collateral power 
but is blended with the trust to which it attaches which is to be per- 
petuated until the death of the last of Adam Helfrich’s children. 

We are compelled to hold, therefore, that the trial court erred in its 
conclusion numbered One. 

The sole remaining question raised by this appeal, i. e., Could the 
court below compel the successor trustee to exercise its discretion in 





THE BANKING LAW JOURNAL 801 


favor of appellants as prayed for in the complaint? may be resolved in 
the light of the well settled rule of law that, where a trustee is granted 
discretionary powers the court will not substitute its discretion for that 
of the trustee in the absence of a showing of fraud or abuse of discretion. 
Thompson v. Denny, Trustee, 1922, 78 Ind. App. 257, 135 N. E. 260; 
Giles v. Little, 1881, 104 U. S. 291, 26 L. Ed. 745; Wilson, Trustee v. 
Edmonds, 1922, 78 Ind. App. 501, 136 N. E. 48. 

There is no showing of fraud or abuse of discretion here. 

The trial court’s conclusion of law numbered Two was as follows: 
‘‘That the plaintiffs are not entitled to the affirmative relief prayed for 
in this action, and defendants are entitled to judgment for costs.’’ 

It must be sustained. 

It is unnecessary, therefore, to pass on conclusion numbered Three, 
which is, merely, that matters asserted by certain defendants’ answers 
have become moot questions. 


Statute of Limitations as Applicable to Renewal 
Note Under Seal 


Banking Commission v. Townsend, Supreme Court of Wisconsin, 
10 N. W. Rep. (2d) 110 


A renewal note under seal executed in place of an original note 
past due and not under seal does not make six year statute of limita- 
tions applicable to renewal note on theory that renewal’ note does 
not extinguish debt between the parties. 

In 1938, defendant executed a note for $1,800 owed ‘by defendant 
toa bank. This note was not paid by defendant and in 1930 defend- 
ant executed and delivered to said bank a new note in the sum of 
$1,972. The new note under seal was dated December 31, 1930, and 
also contained a marginal notation as follows: ‘Payments begin 
March 1, 1931.’’ Plaintiff, receiver of: said bank, brought this action 
against defendant on March 31, 1942. Defendant contended that 
inasmuch as the original note for $1,800 was not ‘under seal, the six 
year statute of limitations was applicable to the new note, on the 
theory that the new note did not as between the original parties 
extinguish the debt, and further that there was no consideration for 
the new note. 

It was held that the new note was given for a valuable considera- 
tion, to wit: a pre-existing debt, and being under seal, the twenty 
year statute of limitations was applicable and arrenrede 's action was 
not barred. 


. Action by Banking Commission; as receiver for Bower City Bank, a 


NOTE—For similar decisions see B.L. J. Digest (Fifth Edition) § 1390." 
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delinquent banking corporation, etc., against R. C. Townsend on a note. 
From a judgment for plaintiff, the defendant appeals. [By Editorial 
Staff. ] 

Judgment affirmed. 

This action was begun on March 31, 1942, to recover the amount 
due on a promissory note given to the Bower City Bank, dated and 
delivered December 31, 1930. The note was signed by the defendant 
against whom judgment was rendered on December 7, 1942. 

The facts will be stated in the opinion. 

Lees, Bunge & Fuller, of La Crosse, for appellant. 

Hale & Skemp, of La Crosse, for respondent. 


ROSENBERRY, C. J.—On October 27, 1928, the defendant, R. C. 
Townsend, was indebted to the Bower City Bank in the sum of $1,800, 
for which amount he gave his promissory note. That note was signed 
‘‘Townsend Tractor Company, R, C. Townsend,’’ Townsend being a 
sole trader under the name of Townsend Tractor Company. The note 
was not paid and on December 31, 1930, the defendant executed and 
delivered to the Bower City Bank a note of which the following is a 
copy: 

‘“No. 40643 Name check 124D Due Date D 19 
Payments begin March 1, 1931 
R. $1,972.07 
Janesville, Wis., Dec. 31, 1930. 

For value received on demand after date I, we or either of us promise 
to pay to the order of Bower City Bank at its Banking House in Janes- 
ville, Wisconsin, Nineteen Hundred Seventy Two 07/100 Dollars with 
interest at the rate of 6 per cent per annum, payable semi-annually. 
Past due principal and interest to bear interest at the highest rate 
of interest allowed by law. 

: All makers, signers, endorsers and guarantors hereof waive present- 
ment for payment, notice of non-payment, protest and notice of protest 
and consent to any and all extensions, and renewals hereof without notice 
thereof and agree to pay any and all costs and expenses (including 10 
per cent attorney’s fees) paid or incurred in connecting the same from 
any one or more of the makers, signers, endorsers or guarantors of: this 
note after maturity; and consent to the owner or holder hereof giving 
up or applying to other purposes collateral security or other means of 
satisfaction applicable to this debt. 

Witness hand....and seal 


Address 121 Clark St. 


R. S. Townsend (Seal) 
Seal).”’ 


The defendant having failed to pay the note, this action was begun to 
enforce payment, 
* © Two questions are involved: fitst, was sec. 330.16 of the statutes of 
‘limitations, which provides that an action must be commenced on sealed 
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instrument within twenty years, applicable, or should sec. 330.19, which 
provides that an action upon contract must be begun within six years, 
be applied ? 

The defendant contends that because the original note was not 
under seal, the six year statute was applicable. This he argues is 
because the giving of a renewal note does not as between the original 
parties extinguish the debt. We are unable to see any force to this 
argument. 

So far as the issues in the present case are concerned, the sole 
question here is, What section of the statute of limitations was applicable? 

The complaint did not allege that payments were to begin on 
March 1, 1931. However, the original note was offered in evidence 
and received without objection. No evidence was offered to explain 
how or when or for what reason the memorandum was made on the 
margin. It appears to be in the same handwriting as the remainder 
of the note and in the absence of any evidence to the contrary must be 
presumed to be a part of it. National Bank of Commerce v. Feeney, 
1899, 12'S. D, 156, 80 N. W. 186, 46 L. R. A. 732, 76 Am. St. Rep. 594; 
10 C. J. S., Bills and Notes, § 44, p. 480. In this case the maker of the 
note was sworn as a witness. No contention was made either in the 
pleadings or upon the trial that the marginal notation as to when 
payments were to begin was not made contemporaneously with the 
instrument and intended to be a part of it. 

It is a rule of general application that marginal notations placed 
on a bill or a note at the time of the execution thereof with the intention 
of making them a part of the contract, constitute a part of the contract 
and must be construed with the body of the instrument to arrive at the 
true agreement existing between the parties. Scholbe v. Schuchardt, 
1920, 292 Ill. 529, 127 N. E. 169, 138 A. L. R, 247 and Note 251. It 
must be held that the marginal notation is a part of the instrument as the 
trial court found. The instrument properly construed operated to 
extend the time of payment until March 1, 1931. 

The contention of the defendant that there was no consideration for 
the renewal note is without support in the authorities. Section 116.30 
of the chapter on Negotiable Instruments provides: ‘‘Value, defined. 
Value is any consideration sufficient to support a simple contract. An 
antecedent or pre-existing debt constitutes value; and is deemed such 
whether the instrument is payable on demand or at a future time.’’ 
First National Bank v. Naylor, 1933, 211 Wis, 225, 247 N. W. 855. See 
Article, Consideration, and value in negotiable instruments, John D. 
Wickhem, 3 Wis. Law Review. pp. 321, 331. 

The renewal note having been given for 4 valuable consideration 
and under seal, the twenty year statute applies and the action is not 
barred. 





Iudirial Crends 


Digest of Decisions on Liability of Bank to Depositor 
Where Bank Pays Check Bearing Forged Signature 


A bank which pays a check on which the depositor’s signature is 
forged cannot charge the amount against his account. Harter v. 
Mechanics’ Nat. Bank, 63 N. J. L. 578, 44 Atl. Rep. 715; Hardy v. 
Chesapeake Bank, 51 Md. 562; Georgia Railroad & Bank Co. v. Love & 
Goodwill Society, 85 Ga. 293, 11 S. E. Rep. 616, 31 B. L. J. 545; Bank 
of Brunswick v. Thompson, N. Car., 93 S. E. Rep. 849, 34 B. L. J. 879; 
Maurmair v. National Bank of Commerce, Okla., 165 Pac. Rep. 413, 
39 B. L. J. 815; McCarty v. First National Bank, Ala., 85 So. Rep. 754. 
39 B. L. J. 815. 


Where a bank pays checks bearing forged signatures and the payments 
are discovered and reported to the bank by the depositor as soon as the 
depositor’s books are thereafter audited, the bank will not be allowed 
to charge the checks against the depositor’s account. Hightstown Trust 
Co. v. American Equity Corp., N. J., 144 Atl. Rep. 599. 46 B. L. J. 376. 


A drawee bank is bound to know its depositor’s signature, and if it 
pays a forged check it is liable to the depositor. Redington v. Woods, 
45 Cal. 406, 22 B. L. J. 466; Credit Alliance Corp. v. Sheridan Theatre 
Co., 206 N. Y. Supp. 389, 42 B. L. J. 33; Fourth & Central Trust Co v. 
Johnson, Ohio, 156 N. E. Rep. 462, 44 B. L. J. 438; Vanausdol v. Bank 
of Odessa, Mo., 5 S. W. Rep. (2d) 109. 45 B. L. J. 420. 


The plaintiff partnership had a general deposit account in a bank and 
a similar account in the defendant trust company. <A confidential book- 
‘keeper in, the employ of the firm forged a series of checks, aggregating 
$5,400, on the-bank and collected the proceeds. Then he forged a check 
for $5,000 on the defendant trust company, payable to the order of the 
bank, and deposited the proceeds to the credit of the firm in the bank. 
Later he forged another series of checks, aggregating $5,353.44, on the 
bank. and appropriated the proceeds. The monthly statements sub- 
mitted by the bank were checked up in the presence of the bookkeeper, 
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who manipulated the examinations so as to throw the members of the 
firm off their guard. The defendant contended that it was not liable for 
the forged $5,000 check because the money was paid into the firm’s 
account in the bank. The court held that, notwithstanding this fact, the 
defendant was liable. Stumpp v. Farmers’ Loan & Trust Co., 178 N. Y. 
Supp. 811. 37 B. L. J. 85. 


Where the owner of land deposited a deed with a bank, with instruc- 
tions to deliver the deed to the grantee, collect the purchase price and 
place it to the credit of the owner, it was held that the deposit was a 
general one, creating the relationsh?p of banker and depositor, and 
that the bank was liable to the owner where it subsequently paid out the 
money on a forged check. Young v. Bundy, Tex., 158 S. W. Rep. 566. 
39 B. L. J. 816. 


The defendant bank paid a $3,500 check from the plaintiff’s account, 
the signature on which was forged by the plaintiff’s bookkeeper. The 
plaintiff discovered the forgery 18 days later and immediately notified 
the bank. A printed rule on the pass book and on the bank’s monthly 
statements provided that errors must be reported within 10 days. It was 
held that this was not binding on the plaintiff because it had not been 
called to his attention and the bank was held liable. Denhigh v. First 
National Bank, Wash., 174 Pac. Rep. 475. 35 B. L. J. 803. 


The mere possession by a depositor of a rubber stamp, which will 
make a facsimile of his signature, will not absolve the bank from liability 
for the amount paid on checks, forged by one who unlawfully obtained 
possession of the stamp and made use of it in forging the depositor’s 
signature. Robb v. Pennsylvania Co., 186 Pa. St. 456, 40 Atl. Rep. 969, 
41L. R. A. 695. 39 B. L. J. 818. 


The mere fact that a depositor leaves his check book lying around 
does not constitute such negligence as will free the bank from liability 
to him, where a clerk of the depositor, taking advantage of the oppor- 
tunity, abstracts one of the check blanks, forges the depositor’s signature 
and collects on the check from the bank. Mackintosh v. Bank, 123 Mass. 
393. 39 B. L. J. 817. 


The plaintiff’s bookkeeper, who had access to the plaintiff’s check 
book, and checked up the monthly statements and canceled checks sent 
to the plaintiff by the defendant bank, forged the plaintiff’s signature to 
nine checks drawn on the bank, and collected the proceeds. It appeared 
that nine blank checks were missing from the plaintiff’s check book, and 
that there were figures written on the bank’s monthly statements which 
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gave a false impression as to the balance. It was held that the facts 
did not show negligence on the part of the plaintiff and that the bank 
was liable for the amount paid on the forged checks. Grow v. Prudential 
Trust Co., Mass., 144 N. E. Rep. 93. 41 B. L. J. 489. ; 


A bank which pays a check bearing a forged signature, is liable to 
the depositor though the latter fails to notify the bank of the fact that 
several bank checks were missing from his check book. Leff v. Security 
Bank, 157 N. Y. Supp. 92. 33 B. L. J. 204. 


A bank which pays checks bearing forgeries of the depositor’s signa- 
ture will not be allowed to charge the checks against the depositor’s 
account. This is another’ way of expressing the elemental rule that a 
bank is bound in law to know its depositor’s signature. First National 
Bank v. Patty, Tex., 62 S. W. Rep. (2d) 629. 50 8B. L. J. 1001. 


A bank which pays checks, drawn upon it against a guardian’s 
account and bearing forgeries of the guardian’s signature, is liable to 
the guardianship estate for the amount so paid out. Lincoln National 
Bank v. Morgan, Ohio, 187 N. E. Rep. 648. 51B. L. J. 48. 












German War Economy 
Things are going from bad to 
worse on the German economic 
front. Indisputable evidence of 
this trend is found in a recent ad- 
dress of the Minister of National 
Economy, Walter Funk. 

Military reverses have dealt 
public confidence a body blow and 
this may be gained from Herr 
Funk’s admissions that hoarding 
is responsible for the great expan- 
sion in bank note circulation, that 
black market activity has in- 
creased sharply, that Government 
bond subscriptions have been un- 
satisfactory, and that the public 
has reverted to barter in a big 
way. 

The German crisis in consumer 

goods production, the flight from 
the Reischmark, and the break- 
down of the complicated price con- 
trol system, have been responsible 
for the opening of barter stores 
throughout large cities of the 
Reich. 

Let us first examine the consu- 
mer goods problem. The London 
Statist notes that 60 per cent of 
German industrial output was for- 
merly devoted to the production 
of consumer goods but that, at 
present, not more than 15 per 
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cent is being devoted to civilian 
items. First signs of stringency 
in the supply situation were wit- 
nessed two winters ago. Last year, 
it was impossible to buy household 
goods, cosmetics, textiles or leather 
goods. 

It was then that the barter sys- 
tem started to develop. After ini- 
tial official resistance to this trend, 
the authorities were forced to ac- 
cept the inevitable—despite its un- 
favorable implications as far as 
currency and price stability were 
concerned. 

But barter is only one symptom 
of the deteriorating German finan- 
cial structure. There has been a 
flight of tremendous proportions 
into real values. Even postage 
stamp collections, paintings and 
the like have risen 200 to 400 per 
cent in value within the period of 
a year. ; 

Viewing the situation from the 
standpoint of demand and supply, 
note should be taken of the fact 
that a total of over 100,000 mil- 
lion Reichsmark is in the hands of 
the German public while the off- 
setting amount of available goods 
is limited to somewhere between 
25,000 and 30,000 million Reisch- 
mark. In other words, there are 
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almost four dollars in circulation 

for every dollar of goods available. 
The German price structure is 

starting to crack wide open. 


No Gold, Please! 

Sweden it seems, is the only 
country which is refusing to ac- 
cept gold in payment for her ex- 
ports. At least, such refusal ap- 
plies in the case of Germany. 

Sweden’s action, by the way, 
doesn’t mean that gold has ceased 
to be of value. After the war, she 
probably will be glad to accept it. 
But for the duration, its use to 
Sweden is limited. She cannot use 
it to buy goods in world markets, 
nor can she even use it to buy 
goods in Germany. 

In payment for her exports to 
Germany, Sweden is insisting on 


payment in kind. Gold or frozen 


Reichmarks are unacceptable. 
Barter is preferred, even though 
deliveries of German coal and 
other goods are already in ar- 
rears. Measure of the barter con- 
sists in the number of man-hours 
required for the production of 
goods which Sweden receives. 
During the first World War, it 
will be recalled, the Swedish Riks- 
bank refused to buy gold, and the 
Swedish krona commanded a pre- 
mium over both gold and the dol- 
lar. Basis for refusal at that 
time, however, was fear of possible 
inflation from heavy gold imports. 
On the present occasion, Sweden 
wants materials to keep her econ- 
omy in running order. Further- 
more, the gold which Germany 
wants to deliver is stolen. This 
gold represents loot from occupied 
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countries and after Germany is 
vanquished, it will have to be re- 
stored to its rightful owners. Ac- 
ceptance by a neutral in payment 
for stolen goods might ultimately 
result in a total loss. 


Revalue the Dollar? 

Will the value of gold be re- 
duced following the war? In some 
circles, revaluation of the dollar 
in terms of gold is considered a 
possibility. ‘Though this course 
of action is by no means certain, 
there is logic which would support 
such a development. 

Post-war plans for stabilization 
of currencies will have to establish, 
for one thing, the rate of exchange 
between the dollar and the British 
pound sterling. From the British 
viewpoint, a rate of exchange 
which would encourage imports 
and discourage exports, would be 
unacceptable. 

Major difficulty lies in the high 
level of price prevailing in Britain. - 
Since the outbreak of the war, it 
has risen almost 60 per cent, as 
against 35 per cent here. The high 
British price level, at current rates 
of exchange, would undoubtedly 
lead to an unfavorable balance of 
payments. Depression of com- 
modity prices at home by the 
British Government may be a solu- 
tion, but this is hardly likely be- 
cause of unfavorable internal re- 
percussions. 

By reducing the price we pay 
for gold, however, sterling would 
depreciate in terms of the dollar. 
This would reverse, in some degree, 
the policy pursued by the first 
Roosevelt administration. As far 
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as Great Britain is concerned, 
such action on our part would be 
equivalent to depreciating sterling 
and would result in American and 
British price levels approaching a 
parity—without much change in 
internal price of domestic goods. 
The Treasury’s stabilization 
plan provides for a return to the 
gold standard. Even if the dollar 
is to be revalued higher, however, 
the extent of the revaluation would 


probably not be great. 


Taxation 

Although even heavier taxes are 
in prospect over the near-term, 
Chairman Walter F. George of the 
Senate Finance Committee has 
sume reassuring words for the 
taxpayer. 

Senator George predicts the re- 
duction in high war taxes in the 
post-war period. The extent of 
the adjustment, however, will de- 
pend on the situation then con- 
fronting the nation. 

The Victory tax, states the 
Chairman, is scheduled for auto- 
matic elimination after the end of 
the war. Adjustments in corpo- 
rate excess profits taxes are also 
likely to get early post-war con- 
sideration, although there exists 
the possibility that this levy may 
be adjusted before termination of 
the conflict. Such adjustment, it 
is observed, would provide larger 
post-war credits as a financial 
hedge against inflation. It is 
also anticipated that efforts will 
be made to simplify methods of 
tax payment, by both individuals 
and corporations, as soon as is 
practicable. 
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As to relative rates of taxation 
in Great Britain and the United 
States, it is interesting to note the 
results of a recent survey by the 
National Industrial Conference 
Board. In 1942, about forty 
cents of every dollar of national 
income was paid in taxes in 
Britain, while the corresponding 
proportion here was twenty-seven 
cents. Thus, in order to have at- 
tained the British ratio last year, 
our taxes would have had to have 
been increased 50 per cent — or 
some $17 billion. 

Per capita taxes in the United 
States last year amounted to $250. 
These would have amounted to 
$375 per person if British perfor- 
mance were matched. 

British citizens, of course, have 
been carrying heavier tax loads 
fox a period of years. Even before 
the war, their rates were much 
higher. But since the war, extent 
of the increases in both countries 
have been similar. 

In the first year of war, the Con- 
ference Board observes, 31 per 
cent of the British national income 
was absorbed by taxes; in our first 
year of war, 27 per cent was taken 
by taxation. In Britain’s second 
year of conflict, the ratio was 40 
per cent; in our‘second year, it is 
expected to approach 38 per cent. 
Adjusting for recent increases in 
Britain, our 1943 ratio would 
have to mount to 35 per cent to 
show a corresponding rise. 


Consumer Income 

According to the Bureau of Ag- 
ricultural Economics, consumer 
income during the remainder of 





810 


the year is expected to show fur- 
ther gain. The rate of increase, 
however, is expected to be less than 
that realized during the last half 
of 1942 or the first half of 1943. 
However it may not vary much 
from the average of the second 
quarter of this year, which was 
just over 1 per cent a month. 

Weekly worker earnings are ex- 
pected to continue to increase as 
the result of two factors. First, 
there is the lengthening of the 
work week to consider. Secondly, 
there is the shifting of workers 
from low-wage to high-wage in- 
dustries. 

For the current fiscal year, it is 
estimated that consumer income, 
after taxes, will be roughly $8 bil- 
lion more than in the past fiscal 
period. As a result, the inflation 
gap between civilian supplies and 
disposal income may bé expected 
to increase by about 25 per cent. 

These estimates are based on a 
national income estimate of about 
$150 billion for the year ending 
June 30, 1944, as compared with 
$130 billion for the past fiscal 
year. It is also predicated on the 
assumptions that direct individ- 
ual income taxes will expand 
some $12 billion and that net rev- 
enues from other tax sources, 
principally corporations, will be 
up some $4 billion. Thus an in- 
crease in income of some $20 bil- 
lion, as offset by an increase of 
$12 billion in individual taxes, will 
result in a net increase of $8 bil- 
lion in disposable income. 


Effect of this excess purchasing: 


power, the Bureau comments, can 
be postponed by larger purchases 
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of war bonds. But inasmuch as 
these war bonds can be converted 
into cash, a reservoir of purchas- 
ing power is created which is al- 
ways available. Reserves are being 
built up because current consumer 
income is large enough to pur- 
chase all goods available. 


Realty Boom 

The Bureau of Agricultural 
Economics, also noting further in- 
creases in farm realty values, 
warns against a land boom. It re- 
marks that current developments 
offer a “striking parallel” to those 
of World War I. The first global 
conflict, it will be remembered, 
witnessed a boom which reached its 
peak in 1919 and then collapsed. 

Between March and July of this 
year, farm land values advanced 3 
per cent. ‘This advance, for the 
first time since 1931, brought the 
average value above the level of 
the first World War. 

Generally favorable farm prices, 
heavy war markets and specula- 
tive activity have contributed to 
the advance. Speculative buying 
of farms for resale purpose at 
higher prices has shown an in- 
crease, particularly in the North 
Central and Far Western states. 

Increased purchases of farm 
lands have absorbed practically 
all the holdings acquired by credit 
agencies after the World War I 
market collapse. Agencies such as 
the Farm Credit Administration 
and the Federal Reserve System 
are watching developments closely, 
anxious to retard the land boom. 

Agriculture’s difficulties during 
the ’20s and the 80s grew out of 





THE BANKING LAW JOURNAL 


inflated land values of the first 
war. Over a period of twenty 
years, thousands of farmers who 
purchased at high prices lost their 
farms when agricultural prices 
tumbled. 


‘‘France Impoverished’’ 

What could be greater than the 
disillusionment of these French- 
men who believed that the Vichy 
armistice, and retirement from the 
war, would afford France a chance 
for economic. recovery in spite of 
political and military defeat? 

In this connection, the London 
Economist calls attention to the 
reduction in the French economy, 
the diminished industrial poten- 
tial, and the crippling lack of raw 
materials. In addition, it notes 
that between two and two and one- 


half million Frenchmen are in Ger- 


many as prisoners of war or 
worker-prisoners, and that many 
of these will undoubtedly return 
to their homeland as invalids. 

What has happened under the 
Vichy regime, comments the Econ- 
omist, is bound to affect the social 
‘and economic outlook in France 
for some time to come. There has 
been an enormous growth in the 
national debt and an inflation in 
the currency. Small proprietors, 
as well as rentiers have been paup- 
erized. 

National income has shifted in 
favor of the peasantry because of 
the shortage of foodstuffs and the 
growth of black markets. Money 
income of the French peasantry 
has increased about ten times since 
the outbreak of the war, and the 
price of land six times. Total in- 
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dustrial wages, on the other hand, 
have declined about one-third. 

Medium and short-term debt, 
which at the beginning of the war 
comprised 25 per cent of the na- 
tional debt, now stands at 55 per 
cent. Currency in circulation has 
tripled, although hoarding on a 
massive scale has somewhat dimin- 
ished the impact of inflation. But 
hoarding has also diminished the 
supply of credit to the Govern- 
ment, a fact which forces the Bank 
of France to resort to printing 
press operations in order to pay 
the costs of German occupation. 

Assuming that commodities 
available for purchase are as much 
as 50 per cent of the amount 
available four years ago and that 
currency in circulation has expan- 
ded three times, then the franc has 
fallen to at least one-sixth of pre- 
war purchasing power. 

By the end of 1943, it is esti- 
mated that about one-half of all 
small industrial and commercial 
enterprises will have been liqui- 
dated. This has been due to con- 
centration of enterprise, lack of 
raw materials, and conscription of 
labor for Germany. The implica- 
tions of this liquidation on France 
must be tremendous, since 60 per 
cent of the industrial population 
formerly drew its living from small 
business. Small shops accounted 
for about 90 per cent of all trade 
establishments. 

“The small shopkeeper and the 
artisan—for which Vichy prom- 
ised to act as trustee—” concludes 
the Economist, “have been the 
main and the most pathetic vic- 
tims of the Revolution Nationale.” 





Advertising and Public Relations 


Interest and Public Relations 


E. W. Nelson, Michigan Bank- 
ing Commissioner, at a_ recent 
Wartime Conference discussed the 
relation between interest and ser- 
vice charges and public relations. 
He said: 

“I do not think we have yet 
come to the crossroads where we 
must cut out payment of interest 
entirely. Rather, it is a wise pol- 
icy to pay some interest to our de- 
positors who save. They are the 
backbone of the nation. I am frank 
to admit, but without too much 
research on the matter, that ser- 
vice charges are probably nec- 
essary, but do want to warn that 
they may be getting out of hand 
and will reverberate militantly 
some day. The general practice, 
if it becomes a practice, of not 
paying anything for deposits of a 
time nature and at the same time 
witnessing an upping of service 
costs of all kinds, is at least not 
good public relations, even though 
currently it may seem to pay. This 
is further made to appear without 
merit when the result is net earn- 
ings such that banks do op- 
erate with an increased dividend 
policy. I am merely calling this to 
your attention for further study 
as it is a part of our banking 
problem.” 


Employees in Service 

“Keeping in touch with employ- 
ees in service,” says a recent Wis- 
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consin Bankers Association Bul- 
letin, “is perhaps the nicest thing 
any bank can do. A relatively 
simple task for a small bank. Quite 
different for First Wisconsin, Mil- 
waukee, with a staff of 900 and 
107 men and women in the service, 
but the bank has been at this job 
for two years—recently issuing a 
64-page second anniversary num- 
ber of its Round Robin to employ- 
ees serving in the Armed Forces. 
Packed with letters from and to 
those in service, plus photographs, 
cartoons, and other features — it 
radiates friendship and good will 
from cover to cover. Those in 
service wait for it anxiously ; those 
in the bank are just as anxious to 
hear from their fellow-workers in 
all corners of the U. S. and the 
world.” 


Safe Keeping Envelopes 


The Valley National Bank, 
Phoenix, Arizona, is advertising 
a Safe-Keeping Envelope service 
which enables its customers to de- 
posit valuable documents for safe- 
keeping at less expense than a reg- 
ular safe deposit box. A recent 
advertisement is headed “Hermits 
don’t care—” and is illustrated by 
a cartoon of a hermit standing 
outside of his cave. Text reads: 

“A hermit would hardly be in- 
terested in a Valley National Bank 
Safe-Keeping Envelope for his val- 
uable documents. That’s because a 
hermit never goes anywhere. He 
stays at home and stands guard 
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twenty-four hours a day over his 
precious possessions. 

“But YOU probably get out 
and around a great deal — and 
when you’re away from home, it’s 
a mighty good feeling to know 
that your War Bonds, insurance 
policies, marriage license, birth 
certificate, military records, and 
other non-negotiable papers are 
securely tucked away in a Safe- 
Keeping Envelope. 

“This fire-proof, theft-proof, 
loss-proof, around-the-clock safe- 
deposit protection costs only $2 a 
year. Come in and find out about 
Safe-Keeping Envelopes.” 


F, A. A, Convention 


Devoting most of its program 
to special war services performed 
by banks, the Financial Adverti- 
sers Association will convene for a 
two day conference at the Edge- 
water Beach Hotel, Chicago, Octo- 
ber 19, 20 and 21. President L. E. 
Townsend, assistant vice presi- 
dent, Bank of America, California, 
will open the session at noon on 
Tuesday, October 19, following a 
meeting of the board of directors 
and senior advisory council in the 
morning. 

Announcement of the convention 
to members of the F.A.A. said: 
“Time was when the concept of the 
word Convention was elbowbend- 
ing. Today convention means 
elbowtouching of serious-minded 
people, availing themselves of the 
opportunity to do some ‘collective 
thinking for individual action.’ 

“It is patriotic—it is vital war 
effort to think and work together 
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these days. The essence of victory 
for our nation rests in collective 
thinking—using the best ideas of 
all and blending them together 
for collective action.” 

Highlight of the program will 
be the appearance at the Wednes- 
day evening dinner of Capt. Eddie 
Rickenbacker. Other well known 
bankers and business men on the 
program include: Earl L. Kelly, 
vice-president, Bank of America, 
San Francisco, California; T. 
Spencer Shore, vice-president and 
treasurer, General Tire & Rubber 
Co., Akron, Ohio; Don U. Bridge, 
Special Consultant, War Finance 
Division, Treasury Department, 
Washington, D. C.; James W. Ir- 
win, assistant to the president, 
Monsanto Chemical Company, St. 
Louis, Missouri. 

In addition to the general ses- 
sions to be addressed by the 
speakers mentioned above, there 
will be departmental sessions on 
Tuesday and Wednesday after- 
noons, two buffet breakfast con- 
ferences, two panel discussions, 
“The bank’s part in winning the 
war” and “Bank promotion in 
wartime” and the closing lunch- 
eon, Wednesday noon, addressed 
by president-elect L. F. Gor- 
don, vice-president, Citizens and 
Southern National Bank, At- 
lanta, Ga. 

Instead of the usual convention 
exhibit of member advertising, 
an Exhibit Book, following the 
successful pattern of last year, 
will be published, containing out- 
standing examples of advertising 
used by members during the past 
year. 





BOOKS FOR BANKERS 


Can Raitroap Crepit Br RE-£s- 
TABLISHED? Prepared by Pierre 
Bretey, New York: Goodbody 
&Co. 1943. Pp. 18. 

Tue author inquires as to the 

justification for the present pessi- 

mistic attitude toward railroad 
obligations, surveys briefly the 
favorable and unfavorable factors 
confronting the industry, and sets 
up a statistical formula to serve 
as a guide for determining the re- 
quirements essential for the re-es- 
tablishment of railroad credit. 
The survey contains four tables, 
showing the application of a debt 
retirement formula on leading car- 
riers and indicates the extent to 
which debt must be reduced before 

a satisfactory margin of safety 

can be assured. The study is of 

value to rail investors. 


INVESTMENT COMPANIES AND 
Tuer Securities. New York: 
Arthur Wiesenberger & Co., 61 
Broadway. 1943. $10.00. 
Pp. 180. 


Tue third edition of this manual. 


has been expanded to cover the 
broader aspects of investment 
company securities. It provides 
a centralized source of data unique 
in the field. 

Presented in detail is an expo- 
sition of the merits and special 
uses of investment company 
shares, an analysis of management 
results, and a discussion of the 
method of valuing leverage in in- 
vestment trust shares. 
$14 


Each leading investment trust 
receives individual treatment. In- 
formation pertaining to invest- 
ments, market policy, as well as 
general background, is furnished 
in concise fashion. 

This is a handy reference work 
which will save financial analysts 
much time and labor. 


Tue Financine or Larce Cor- 
PorATIONS. 1920-39. by Al- 
bert R. Koch. New York: Na- 
tional Bureau of Economic Re- 
search, 1819 Broadway. 1943. 
Pp. 141. $1.50. 


LaxcE corporations with total as- 
sets over 5 million are responsible 
for almost half of all American 
business although in number they 
are actually little more than 1 per 
cent of all corporations. In this 
book Dr. Koch analyzes the ways 
in which large corporations have 
been financed over the two critical 
decades between the two world 
wars. 


MEMBERSHIP OF StaTE Banks IN 
THE Feperat REsERvVE System. 
By C. Henry Reinhardt, Jr. 
Pp. 91. 1948. For sale by 
Kersting Letter Service, 4808 
Bergenline Avenue, Union City, 
N.J. $1. 


Tuis is a reprint of the author’s 
Gradute School of Banking thesis. 
He concludes that the System can 
function successfully without all 
of the banks included in its mem- 
bership but “that its zenith of use- 
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tulness will be attained only after 
every bank is a member.” He traces 
the development of state bank 
membership in the Federal Re- 
serve System from the beginning 
of the Federal Reserve legislation 
down to the present time and also 
discusses the advantages of state 
bank membership from the point 
of view of a practical banker. The 
author is treasurer of the Wee- 
hawken Trust Company, Union 
City, N. J. 


INVESTMENT Timine By Formuta 
Pians—Topay’s APPROACH TO 
INVESTMENT Procrams. By H. 
G. Carpenter. New York: 
Harper & Bros. 1943. Pp. 136. 
$2. 

A NEw type of investment pro- 
gram—timing by formula plans 
—is brought up for examination 
and evaluation in this small book 
by a leading investment counselor. 
The general success of this type 
of program as compared with the 
results achieved when “forecast- 
ing” or “buy and hold” methods 
are employed is convincingly de- 
monstrated in a series of tables. 


OureHant’s Earninc Power oF 
Rairroaps. Edited by Floyd 
W. Mundy. New York: Jas. 
H. Oliphant & Co., 61 Broad- 
way. 1943. $5.00. Pp. 512. 

Tue 38th edition of Oliphant’s 

well-known handbook of rail car- 

rier finances brings up-to-date an- 
nual data relating to earnings, 
capitalization and traffic of the 
nation’s Class 1 steam railroads. 
Presented for the convenience 
of the investor are tabular sum- 
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maries depicting vital statistics 
pertaining to each individual road. 
This descriptive material covers 
balance sheet and income account 
items, as well as mortgage posi- 
tions of important liens. 
Investment circles have long re- 
garded this volume favorably be- 
cause of its great practical utility. 


STanparD ACCOUNTANCY IN GER- 
MANY. By W.H. Singer. New 
York: Macmillan. 1943. Pp. 
68. $1.50. 


Tuts book contains a mass of ma- 
terial describing the attempt of 
the present German administra- 
tion to enforce standardized ac- 
counts over the greater part of 
the field of German industry. 


PAMPHLETS RECEIVED 


Joss AND SEcuRITY FoR Tomor- 
row. By Maxwell S. Stewart. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
1943. Pp. 32. 10c. 


Pensions AND Prorirt SHARING 
Puans. New York: Personal 
Trust Department, Manufac- 
turers Trust Company, 55 
Broad Street. 1943. Pp. 43. 


ResvuitpiInc Evrorre AFTer Vic- 
tory. By Hiram Motherwell. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
1943. Pp. 32. 10c. 


War Basirs AND THE FurTvrRe. 
By William Fielding Ogburn. 
New York: Public Affairs Com- 
mittee, 30 Rockefeller Plaza. 
1943. Pp. 30. 10c. 





Current Conditions in Canada 


Discussing conditions in Can- 
ada the Monthly Letter of the 
Canadian Bank of Commerce, 
Toronto, for September says: 

“Our index of industrial activ- 
ity rose from 205 at mid-July to 
206 at mid-August (1937=100), 
the percentage of factory capa- 
city utilized rising from 125 to 
126. The most significant change 
was the recovery in textiles, with 
fuller time being resumed in gar- 
ment factories, but footwear pro- 
duction declined, reducing this 
gain in the clothing group as 
a whole. Foodstuffs declined 
slightly. Pulp, paper and other 
wood products were unchanged, 
an increase in the activity of saw 
and planing mills offsetting a loss 
in that of furniture factories. The 
automotive industries recovered 
to the June level. The iron and 
steel group as a whole was un- 
changed. A decline in the output 
of electrical apparatus and equip- 
ment accounted for the lower level 
of non-ferrous metal products. ... 

“Our wage payroll index for 
July was 225 (1937=100), the 
same as for June (revised) and 
May. Within the composite in- 
dex, however, there were rises be- 
tween June and July in mining 
and Construction wages and de- 
clines in those of logging and 
trade. The increase in manu- 
facturing wages was only slight.” 

Discussing agricultural condi- 
tions in Canada the letter says: 

“This analysis of agricultural 
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conditions includes our quarterly 
index of farm purchasing power 
—the income derived from the 
marketing of farm products, 
apart of course from those con- 
sumed by the farmers and their 
families and workers, less esti- 
mated farm costs. The index rose 
in the quarter ending June to the 
highest point since 1929, which 
should occasion general satisfac- 
tion, not only by reason of the 
fact that agriculture is one of 
the most important elements in 
the national economy but, also, 
because of the difficulties under 
which farmers have operated in 
recent years, namely, incomplete 
recovery from the depression of 
the pre-war decade, pressure for 
greater production with inade- 
quate labour and machinery, and 
rising costs, which at times over- 
balanced increases in prices of 
farm products. It should be em- 
phasized, however, that the 
gratifying results recorded in this 
last quarterly index are due to 
the exceptionally large crop yields 
of 1942, partly turned into cash 
income this year, as well as to 
the strenuous efforts of growers 
to meet the unprecedented food 
requirements of this war period. 

“A change in this favourable 
situation is, however, now to be 
expected which will adversely af- 
fect both farm purchasing power 
before the next growing season 
and the food supply of the en- 
tire country.” 
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Agricultural Credit 
Third Farm Credit School 


Representatives of several hun- 
dred New York State commercial 
banks will study wartime credit 
needs of agricuture at the Third 
Farm Credit School at Syracuse, 
N. Y., on October 14 and 15. It 
is being sponsored by the New 
York State Bankers Association. 

The idea of presenting a short 
course in farm operation and 
finance for bankers originated 
with the Association, in March, 
1941, when the first school was 
held at Ithaca. This school and 
the second, which was also held 
in Ithaca, in December of the same 
year, were attended by representa- 
tives from more that 300 up- 
state banks. The 1943 school, 
despite transportation problems, 
is expected to attract as large a 
crowd as its forerunners and to 
include discussion of even more 
important farmer-bankers prob- 
lems, according to Walter Wight- 
man, cashier, Bank of North Col- 
lins, North Collins, and chairman 
of the Committee on Agriculture. 

Lectures and panel discussions 
on farm financing and the effects 
of the war on the farmer will fea- 
ture the school’s seven sessions. 
Among the chief speakers will be 
Dr. William I. Myers, head, De- 
partment of Agricultural Eco- 
nomics |and Farm Management; 
Stanley J. Brownell, professor, 
Department of Animal Hus- 
bandry, New York State College 
of Agriculture; A. G. Brown, 
deputy manager, Agricultural 
Credit Department, American 
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Bankers Association; Otis A. 
Thompson, chairman, Agricultu- 
ral Commission, American Bank- 
ers Association, and president, 
National Bank and Trust Com- 
pany, Norwich; E. H. Thomson, 
president, Federal Land Bank, 
George Stebbins, president, Fed- 
eral Intermediate Credit Bank, 
Springfield, Massachusetts ; War- 
ren Hawley, president, New York 
State Farm Bureau Federation; 
Charles H. Schoch, deputy super- 
intendent, New York State Bank- 
ing Department, and Nicholas 
A. Jamba, vice president and 
manager of the agricultural de- 
partment, First National Bank 
and Trust Company, Norwich. 

There will be three panel dis- 
cussions, one on farm credit state- 
ments, the second on relationships 
of commercial banks and govern- 
ment farm credit agencies, and a 
third on agricultural bank adver- 
tising. The sessions will also in- 
clude lectures on the artificial in- 
semination program, a visit to the 
breeding barns at Syracuse Uni- 
versity, case studies of individual 
farm loans, banking department 
standards as applied to farm 
credit, and the use of chattel mort- 
gages in farm loans. 


° 
Anniversaries 


Corn Exchange 85th 


The Corn Exchange National 
Bank and Trust Company, Phila- 
delphia, marks its eighty-fifth an- 
niversary this month. It was on 
September 23, 1858, that the bank 
was first opened for business as a 
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Announcing 


ANOTHER 
NEW FEATURE 


Purple Book 


Bank Directory 
* 


At Request of Bankers a 


Life Insurance 
Section 
is incorporated in 
our service commencing 
September, 1943 edition 


* 
R. L. POLK & CO. 


Publishers 
Established 1870 
431 Howard St., Detroit 31, Mich. 


State institution with a paid-in 
capital of $130,000. The five 
clerks transacted business in 
modest rented quarters in the hall 
of the “Corn Exchange” Building 
at the corner of Second and Gold, 
near Dock Street, in old Phila- 
delphia. Later that year the bank 
moved to its permanent location 
at Second and Chestnut Streets 
where its Main Office still stands. 

Alexander G. Cattell, an out- 
standing citizen, was the first 
President. He served until 1871. 

Originally, the Board of Direct- 
ors met at night to guide and 
chart the bank’s course, continu- 
ing to do so until 1859 when meet- 
ings were held during the day. 
By their diligent efforts the bank 
accumulated quickly resources of 
$500,000. In 1864 the institu- 
tion was placed under the Na- 
tional Banking Act with a capital 
of $500,000. Today the bank’s 
resources are over $200,000,000 
—a growth which perhaps even 
the most sanguine of the found- 
ers could not have foreseen. 

The expansion of the bank was 
steady and rapid. It outgrew its 
quarters several times, making re- 
peated additions necessary to the 
originally occupied building. Other 
properties were bought and a 
modern building was erected about 
the turn of the century. This 
building is now known as_ the 
“Main Office” for the bank has 
since kept pace with Philadelphia’s 
growing population by acquiring 
ten branch offices located at stra- 
tegic points, the better to serve 
its many customers, 
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The long life of the Corn Ex- 
change Bank has spanned several 
wars. During its inceptive years 
the bank financed the Government 
to its utmost in carrying on the 
Civil War. In response to Presi- 
dent Lincoln’s urgent call for 
volunteers, Mr. Cattell, the first 
President of the Bank, sponsored 
the formation of a regiment al- 
most immediately. Within a mat- 
ter of days approximately a 
thousand men, known as the “Corn 
Exchange Regiment” went forth 
to engage in some of the War’s 
most important battles including 
Antietam and Gettysburg. 

History has repeated itself sev- 
eral times during the eight and a 
half decades of the Corn Exchange 
career. Again the bank is exer- 


cising every effort in the prose- 


cution of the present war effort. 
Approximately $113,584,721, or 
over 55 per cent of its deposits, 
are invested in United States Gov- 
ernment securities. Loans ap- 
proximating $35,000,000—prac- 
tically every fifth dollar of Corn 
Exchange deposits—are financing 
America’s vital war industries in 
the all-out production of weapons 
of Victory. The bank also is pro- 
moting enthusiastically the sale 
of War Savings Bands, and to 
date has sold over $22,444,572 
War Savings Bonds in addition 
to millions of dollars of other Gov- 
ernment issues. 

Not only has the Corn Ex- 
change served the nation and the 
City of Philadelphia in times of 
stress, but through its civic-mind- 
ed presidents it has been identi- 
fied closely with every movement 
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of a constructive nature. For 
over a quarter of a century the 
bank’s management was untiring 
in its efforts toward the develop- 
ment of the Port of Philadelphia 
to the end that shipping has been 
greatly facilitated and the volume 
of export and import trade in- 
creased. Moreover, Philadelphia 
has become a cosmopolitan city as 
one of America’s leading ports 
links her with all parts of the 
world. 

A natural sequel to the develop- 
ment of the Port was the erection 
of the new Custom House. The 
Corn Exchange was active in help- 
ing to obtain this fine Federal 
building for old Philadelphia. This 
may be said also of the Philadel- 
phia Airport. 

Nor did the Corn Exchange 
Bank neglect the aesthetic and 
educational phase of Philadel- 
phia’s development. Its promo- 
tional activities in this direction 
included the erection of the beau- 
tiful Art Museum, one of the 
largest in the world, and the 
Franklin Institute, a magnificent 
memorial to Benjamin Franklin 
dedicated to science. 

Working assiduously toward 
the fruition of every project bene- 
ficial to Philadelphia, the nation’s 
birthplace, the Corn Exchange 
Bank has helped the City to grow 
in size and importance, and in so 
doing the Bank itself has enjoyed 
a parallel rise since its humble 
birth. 

Since 1858 the Corn Exchange 
has occupied the same location in 
Philadelphia’s busy commercial 
center. For eighty-five years it 
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We Must Know 
Foreign Languages 


1. To do business with South 
America 

2. To improve relations with 

our Allies “a 


3. To prepare for peace- 
time reconstruction 


America needs men and women who 
speak Spanish, Portuguese, Russian, 
French, German, Italian, Japanese, 
or Chinese! Master your chosen 
language at Berlitz. 


For 64 years Berlitz has never failed! 


BERLIT SCHOOL OF 


LANGUAGES 
New York 


630 Fifth Ave. 
International Bldg., Rockefeller Center 
66 Court Street 

2302 First Central Tower 
Baltimore Life Building 
140 Newbury St. 

30 North Michigan Avenue 
Leader Building 

. David Whitney Building 
628 Nicollet Avenue 

790 Broad St. 

.. 226 S. 15th Street 
Grant Building 

209 Post Street 


Brooklyn 
AKRON 
BALTIMORE 
Boston 
CuIcaco 
CLEVELAND .. 
DETROIT ........... 
MINNEAPOLIS 
NEWARK 
PHILADELPHIA 
PITTSBURG 

San Francisco 
WASHINGTON 


has retained the same name, and 
always it has been known and 
guided by its symbol—the ear of 
corn. It is the second largest na- 
tional bank in Philadelphia. 

The Corn Exchange Bank over 
these eighty-five years has not 
only adhered to the ideals of its 
early leaders, but in gaining finan- 
cial strength it has solidified its 
reputation for integrity and fair- 
ness to the public. 

The bank has been fortunate in 
having as its leaders some of 
Philadelphia’s most outstanding 
citizens to uphold its tradition. 
Since January, 1941, David E. 
Williams has been President of 
the institution. A captain in 
Philadelphia’s own 315th Infantry 


during the last World War, he 
was in the midst of an attack on 
the Germans on November 11, 
1918, when firing ceased. Now 
he it fighting wholeheartedly on 
the home front. As Chairman of 
the recent War Chest Campaign 
in- Philadelphia he brought the 
drive well over its $7,300,000 goal 
with his untiring efforts night and 
day and his outstanding leader- 
ship. 

During Mr. Williams’ still brief 
administration, the total resources 
of the Corn Exchange National 
Bank and Trust Company have 
reached an all-time high—well in 
$200,000,000—com- 
pared with which the original 
figure of less than $200,000 in 
1858 is indeed a small fraction. 


excess of 


Oldest National Bank in the South 


“The Oldest National Bank in 
the South,” the First National 
Bank of Louisville, Kentucky, 
marks its 80th year in 1943. Ken- 
tucky did not secede with the other 
Southern states at the outbreak of 
the Civil War, hence this institu- 
tion was established in 1863 soon 
after the National Bank Act was 
passed by the Federal Congress 
while the war was still in progress. 

Doors were first opened for 
business on October 22, 1863. 
First National’s charter number is 
109. The original capital was 
$110,000. 


The present capital is $1,000,- 
000, which with surplus of $3,- 
000,000 and undivided profits of 
$273,000, makes the capital struc- 
ture $4,273,000. 
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At the mid-year deposits were 
$81,025,000. 

Forty-three members of the 
bank’s staff out of total of 276 
are in the armed services. The 
officers on leave are Vice-President 
Neville Blakemore, captain in 
Aviation Intelligence, and Vice- 
President Douglass W. Potter and 
Branch Manager Keith C. Spears, 


lieutenants in the Navy Reserve. 


Banks and the War 


War Loans 


Nearly $7,000,000,000 of war 
production loans and commit- 
ments by 428 of the nation’s 
larger banks were outstanding on 
June 30, according to the semi- 
annual report of war lending 


activity prepared by the Ameri- 
can Bankers Association. 


The survey shows that the total 
of bank loans and commitments 
for financing the manufacture of 
armaments and war supplies in- 
creased $922,000,000 during the 
first half of 1943. 

Of the $6,914,618,000 of war 
loans and commitments outstand- 
ing on June 30, $678,000,000 
were for construction of war 
plants and factories, and $6,236,- 
000,000 were for the purchase of 
raw materials and for other pro- 
duction expenses. 

The $6,236,000,000 of out- 
standing loans and commitments 
for purchase of raw materials and 
for other production expenses, is 
an increase of $1,228,000,000 over 
the total of such loans outstand- 
ing at the end of 1942. This in- 
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crease in loans parallels an in- 
crease in physical production of 
nearly all categories of war sup- 
plies and equipment during the 
first half of this year over the 
preceding six-month period. 

On the other hand, the $678,- 
000,000 of loans for construction 
of war plans and factories out- 
standing on June 30 is a decrease 
of $235,000,000 in such loans as 
compared with the total outstand- 
ing at the end of 1942. A down- 
ward trend in war factory con- 
struction and equipment loans 
began during the second half of 
1942, by which time the conver- 
sion, construction, and equipping 
of war plants was nearly com- 
pleted, and actual production of 
increasing amounts of war goods 
from these factories was begun. 
The decline in the outstanding to- 
tal of these loans may be expected 
to continue because the plants and 
capital equipment of most war in- 
dustries are now completed. 

The future trend of bank loans 
to war industries for purchase of 
raw material and for other pro- 
duction expenses will be in direct 
relation to the trend of the out- 
put of war plants. 


Consumer Credit 
Small Loan Rates in Virginia 


A public hearing of the Com- 
mittee of the Virginia Legislative 
Advisory Council was held re- 
cently in Richmond to consider 
Virginia’s small loan rate struc- 
ture. 

At this meeting Rolf Nugent, 
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of the Russell Sage Foundation, 
told the committee, that social 
studies are as important as ac- 
countancy in arriving at a desir- 
able rate for the small loan busi- 
ness. The rates will largely de- 
termine the kind of business the 
small loan endeavor will become, 
he explained. Too high rates will 
result in competition that will “eat 
up profits” for business; and too 
low rates will cause the small loan 
companies to transact business in 
higher brackets to the neglect of 
the small borrower. Dr. Nugent, 
who is the director of the depart- 
ment of consumer credit studies 
of the Russell Sage Foundation, 
when asked by Chairman Norris, 
Jr., why the rates varied so 
widely among the different states, 
answered that they do not in ef- 
fect vary, and that the ones ap- 
pearing as a low percent charge, 
limit their business largely to big 
loans with resultant decrease in 
such costs as investigations, risks 
and overhead expenses. 

Earlier in the hearing, W. H. 
Caldwell, counsel for the Virginia 
Association of Small Loan Com- 
panies, declared that the reduc- 
tion of small loan rates by the 
1942 General Assembly was not 
having the intended effect of bene- 
fiting the small borrower. He 
claimed that the number of small 
borrowers had been reduced be- 
cause of the lowering of the rate 
from 3:5 per cent to 2 per cent a 
month. He cited figures to show 
that 12,542 loans less than $25 
were made in Virginia during 
1941, while in the six months end- 
ing June 30, 1943, the figure 


dropped to a year rate of 2,800. 

The four and one half hour 
hearing was devoted largely to a 
technical discussion of figures and 
schedules to be used in arriving 
at rate-making and with question- 
ing by the commission concerning 
the appropriateness of including 
certain figures in a consolidated re- 
port submitted by the loan com- 
panies. 

M. R. Morgan, state Commis- 
sioner of Banking, offered a sche- 
dule of charges against companies 
to provide funds for annual ex- 
aminations. This schedule pro- 
vided for a $20 charge for the first 
$50,000 of loans, and forty cents 
charge for each additional $1,000. 


(Continued from page 730) 


gage Bank sponsored by the 
Labour Party would carry this 
further by removing most small 
farm mortgage finance from the 
hands of private banks. If the 
Labour Party continues to govern 
Australia in the post-war period, 
the powers of the Government 
Commonwealth Bank will prob- 
ably increase and private banking 
operations will probably decline in 
importance. However, if the re- 
sult of a June 1943 Gallup Poll on 
government ownership of the trad- 
ing banks in which 41% favored 
government ownership and 39% 
private ownership is truly repre- 
sentative of Australian public 
opinion, complete socialization of 
the banking structure will be a 
gradual process even under Labour 


Party leadership. 
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Our pay envelope today is dynamite. 


The wrong way to handle it is for us 
to wink at prices that look too steep... 
telling ourselves we can afford to splurge. 

For splurging will boost prices. 

Then, wages will have to go up to 
meet higher prices. And higher wages 
will push prices up some more. 

The reason this can happen is that, this 
year, we Americans will have 45 billion 
dollars more income than there are goods 
and services to buy at present prices. 

That’s the dynamite! 

Our Government is doing a lot of 
things to keep the cost of living from 
snowballing. 

But the real control is in our hands. 


KEEP PRICES DOWN! 





Mister—youte getting paid in DYNAMITE! 


Yours. Mine. 


Here’s what must be done. 
Buy only what you absolutely need. 


Don’t ASK higher prices—for your 
labor, services, or goods. 


Buy rationed goods only by exchanging 
stamps. 


Don’t pay a cent above ceiling prices. 
Take a grin-and-bear-tt attitude on taxes. 
Pay off your debts. Don’t make new ones. 


Start a savings account. Buy and keep 
up adequate life insurance. Buy more 


War Bonds. 


If we do these things, we and our 
Government won’t have to fight a post- 
war battle against collapsing prices and 
paralyzed businéss. 


Use it up! Wear it out! 
Moke it do!—or do without! 


This advertisement, prepared by the War Advertising Council, is contributed by this magazine in 


co-operation with the Magazine Publishers of America 


NOW’S THE TIME TO DRIVE FOR WAR BOND SALES 


AS YOU NEVER DROVE BEFORE! 


Many a soldier owes his life to a commander 
who never let him slacken for a single fatal in- 
stant! And after the war, many a worker 
will owe his economic safety to a leader 
who drove him continuously for higher 
Pay-Roll allotments. 

Despite higher taxes and prices, the aver- 
age worker still has more money than ever 
before—particularly on the basis of the 
family income. With others in the family 
earning, too, just let the worker ‘figure it 
out for himself!’ 

That’s why the Treasury Department has 
set new quotas for the current Pay-Roll 
Allotment Drive designed to reach new 


* * * * * * * * * * 


YOU'VE DONE YOUR BIT—NOW DO YOUR BEST 


* * * * * * * * * 


* * * * 


money that’s coming into the family in- 
come, Coming from millions of new work- 
ers .. . from women who never worked . . . 
from millions who never before earned any- 
thing like what they are getting today! 


The current War Bond effort is built 
around the family unit, and we now urge 
you to organize your War Bond thinking on 
the basis of family incomes. For details, get 
in touch with yourlocal War Finance Com- 
mittee which will supply you with all material 
for the presentation of the new plan to your 
workers through your labor-management 
committees. Get this new family income plan 
working now! 


This space is a contribution to 
America's all-out war effort by 


* * * * 
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